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Preface

TheEnvironmental Law Centre (“ELC”) isastudent run, non-profit organi sation dedi cated to research and educa-
tion on environmental issuesfrom apublic interest perspective. Education, outreach, networking, and research
programmes provide students with hands on experience and opportunitiesfor working in environmental law. The
EL C drawsitsstudent-body primarily fromthe University of Victorialaw school, but isopen to any student with an
interestinenvironmental law.

Thispaper isaproduction of the EL C on behalf of the British Columbialnstitute for Co-operative Studies. The
purpose of thispaper isto provide general and legal informationto personsinterested in organising aco-operative
businessventure. Thispaper specifically deal swithlega requirementsfacing those personsinterested in establishing
forestry co-operatives. Topicsrangefrom the general requirementsthat abus ness planning to incorporate under
the British Columbia Cooper ative Association Act must meet to specificlicensing requirementsfor atreefarm or
community tenurein forest land. Therewill aso be somediscussion of marketing value-added merchandiseand
other natural products, such asmushroomsor herbal products, which could be suitably combined with forestry.
Other topicsinclude security regulations, liability, and thetax implicationsof forming aco-operative.

Theinformation contained in thishandbook isnot legal advice, but information provided by studentswho arenot
qualifiedto practicelaw. Theinformation contained in thishandbook iscurrent to the date of printing—Spring
2001. Thesectionsquoted arefrom the new BC Co-operative Association Act, Bill 98, which cameinto force
January 2001. The sectionsin bracketsrefer to the corresponding section in the previous BC Co-operative
Association Act. It should also be noted that thisinformation appliesto co-operativesincorporating in British
Columbiaonly, asvariationsin co-operativelaw exist among provinces.

Commentsand questionsarewel comed at:

TheEnvironmenta Law Centre TheBritish Columbialndtitute
TheUniversity of Victoria for Co-operative Studies

Fraser Building, Room 153 University House2— Room 109
PO Box 2400 PO Box 3060 STN CSC

Victoria, BC, V8W 3H7 Victoria, BCV8W 3R4

T: 250.721.8188, F: 250.472.4528 T: 250.472.4539, F: 250.472.4541
E: ec@uvic.ca E: rochdale@uvic.ca

www.elc.uvic.ca http://web.uvic.calbcics




Organising Forestry Co-operatives in
British Columbia: The Policy and Legal

Framework

CO-OPERATIVES
1.1 What is a Co-operative?

A co-operativeisalegally incorporated business. It existsalongwith com-
panies, sole proprietorships, and societiesasabusinessentity, yet itisunique
and different insignificant ways. A co-operativesisabusinessorganisation
owned by the memberswho usethe servicesand productsthe co-operative
provides. Co-operativesare aso governed by the democratic principle of
“one member, onevote,” regardiess of theinvestment held by that member
inthe co-operative. Accordingly, al membershavean effectivesay inthe
policy and decision-making processthrough an elected board of directors.
In addition, membersreceive ashare of the co-operative' sannual surplus
based on their individual use of the co-operative, not their ownership of
shares.

If the co-opiscreated to provide work, the workers are the member-own-
ers. |f theco-opiscreated to purchase goodsand services, the consumers
(buyers) arethe members. Co-ops can be either for-profit or not-for-profit
enterprises. |n Canada, most co-opsin the hedthcare, childcare, and hous-
ing sectorsare not-for-profit co-ops. While some co-ops (such asfamily
housing co-ops) receive some government funding, co-operativesare NOT
government organisations. Co-opsare community initiated organisations
and businesses. Co-operatives enhancethe potential for communitiesto
develop and diversify their economies.

Co-operatives provide acreative alternativeto traditional business. By
working together, co-operative members can achieve better purchasing
power, moredynamic joint marketing, lessindividud risk, and other advan-
tages. Co-operative membersdecide how to shareintherisksand rewards
of their bus ness activitiesamong themsal vesand within their communities
(Ministry of CDCV, n.d.). Particularly intheareaof forestry, BC communi-
tieswant moresay inforest resource management to reflect their local priori-
tiesand to strengthen exi sting community economies. Co-operativesaso
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Organising Forestry Co-operatives in British

play animportant rolein encouraging new ventures such asvalue-added
manufacturing or botanical forest productsindustries. Inaddition, co-op-
erativesprovidean environmenta aternativeto modern day corporatelog-
ging by providing an opportunity to test dternative harvesting practices, new
management approaches such as ecosystem-based forestry, and alterna-
tivestotheprovincia stumpage system (Ministry of Forests, 1999).

Canadahas 92 forestry co-operativesmost of which are primarily involved
inwood cutting. Forestry co-operativesin Quebec represent over 70% of
all forestry co-opsin Canada. Seventy-four of the 92 forestry co-opera-
tivesareworker co-ops. Businessvolumefor 1996 total ed $387.4 million
and employment was provided for 9,276 co-op members (Co-operatives
Secretariat, 1998).

Summary of Forestry Co-operativesReportingin Canada, 1996

West Ontario Quebec Atlantic Canada

Number of Co-operatives 70 ; 63 22 92

Membership (thousands) 412.0 - 5,968 2,896 9,276
Full-Time Employees 303.0 - 4,256 112 4,671
Part- Time Employees 13.0 . 55 125 193

Salaries & Wages ($M) 6.7 - 94.8 2.8 104.3
Volume of Business ($M) 8.1 - 347.2 32.0 387.3
Assets ($M) 15 - 195.0 4.4 200.9
Members' Equity ($M) 0.9 - 715 23 74.7

Source: Co-operatives Secretariat (1998) . Resource File.
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Columbia:The Legal and Policy Framework

In British Columbia, co-operativesarefoundin many bus nessand commu-
nity sectors, such asforestry, fisheries, childcare, housing, entertainment, tour-
ism, trangportation, and high-tech. They enhancethe potentia for communi-
tiesto develop and diversify their economies. In 1998, there were 679
registered co-operativesin BC. Thisisan increase of 35% from 1990,
when there were 503 co-operativesregistered. Today co-operativesem-
ploy morethan 13,000 British Columbians (Ministry of CDCV, Website).

1.2 Co-operative Principles and Values

Co-operativesare based on the values of self-help, self-responsbility, de-
mocracy, equality, equity, and solidarity. A co-operativeisan autonomous
association of personsunited voluntarily to meet their common economic,
socid and cultura needs, and aspirationsthrough ajointly-owned and demo-
cratically-controlled enterprise. Whileaco-operativeissubjecttosimilar
licensing and incorporation requirementsas corporations, they differ intheir
alocationand distribution of earnings. Inaco-operéative, earningsare usu-
ally allocated among the members on the basis of the amount of business
each member did with the co-operative during the year (USDA, 1997).
Thisiscalled apatronagerefund or return. Typicaly, amember will receive
their earningspartly in cash and theremainder asan additiontotheir equity in
theco-operative. Thishepsto financethe co-operative songoing activities
and providesfundsfor growth.

Co-operativesworldwide generdly operate usng the same principlesasthose
adopted in 1995 by the International Co-operativeAlliance. Theseprin-
ciplesare':

1. \oluntary and Open Member ship — Co-operativesare voluntary
organisations, opento al personsableto usetheir servicesand will-
ing to accept the responsibilities of membership, without gender,
socid, racid, paliticd, or rdigiousdiscrimination.
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. Democratic Member Control — Co-operatives are democratic

organisationscontrolled by their members, who actively participatein
setting their policiesand making decisons. Menand women serving as
€l ected representatives are accountableto the membership. Inprimary
co-operatives, membershave equal voting rights (one member, one
vote) and co-operativesat other levelsare organised inademocratic
manner.

. Member Economic Participation — Members contribute equitably

to, and democratically control, the capital of their co-operative. Usu-
ally, at least part of that capital isusually the common property of the
co-operative. They typicaly receivelimited compensation, if any, on
capital subscribed asacondition of membership. Membersallocate
surplusesfor any or al of thefollowing purposes: devel oping the co-
operative, possibly by setting up reserves, part of which at least would
beindivisible; benefiting membersin proportion to their transactions
with the co-operative; and supporting other activities approved by the
membership.

. Autonomy and I ndependence— Co-operativesare autonomous, self-

hel p organisationscontrolled by their members. If they enter into agree-
mentswith other organisations, including governments, or raisecapital
from external sources, they do so ontermsthat ensuredemocratic con-
trol by their membersand maintain their co-operative autonomy.

. Education, Training, and Information — Co-operatives provide

education and training for their members, & ected representatives, man-
agers, and employees so they can contribute effectively to thedevel op-
ment of their co-operatives. They inform thegenerd public— particu-
larly young people and opinion |eaders— about the nature and ben-
efitsof co-operation.
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6. Co-operation among Co-oper atives— Co-operatives servetheir
members most effectively and strengthen the co-operative move-
ment by working together through local, nationd, regional, and in-
ternationd structures.

7. Concernfor Community — Whilefocusing on member needs, co-
operativeswork for the sustai nable devel opment of their communi-
tiesthrough policiesaccepted by their members.

In British Columbia, section 8(2) of the Cooperative Association Act
(BCCAA) definesan association, which carrieson businesson a* co-opera-
tivebasis” asbeing substantially organised, operated, and administered on
thefollowing principlesand methods:

* membershipisopeninanon-discriminatory manner to everyonewho
can usetheassoci ation’sservicesand accept therespons bilitiesof mem-

bership;

» eachmember or delegate hasonevote;

* memberscontributeto the capital of the association;

* membersreceivelimited or noreturn on capital provided asacondition
of membershiptotheassociation;

» aurplusfundsareusedfor any (or al) of thefollowing purposes:

1

o~ DN

6.

developing theassociation;

providing or improving servicesto members;

establishing reserves,

paying dividends;

community welfare or the propagation of co-operative enter-
prise;

distribution to the membersasapatronagereturn; and,

* educationisprovided on the principles and techniques of co-operative
enterprise.

Asaresult of theprinciplesinthe BCCAA, co-operatives provide an effec-

11



Organising Forestry Co-operatives in British

tiveform of organisation for abusiness, especidly inrelationtoforestry. A
forestry co-operative can beflexible enoughto alow communitiesto man-
agetheir timber resourcesefficiently depending ontheir different vauesand
needs. A co-operative allowsthe businessto focus on al aspects of re-
source management instead of focusing onasingleresource. Thisflexibility
isoftenin stark contrast to alarger corporation’sprimary focusonasingle
resource and the corporation’ semphasisonthe* bottomline.” Employment,
community support, awareness of resource devel opment potential, and re-
source conservation areall objectivesof community forest co-operatives
(Harvey, 1995). Thisisbecause the decisions made by the co-operative
reflect the opinionsand needs of its members, who arein turn members of
the community. Thusthevaluesof the co-operativemirror thevauesof the
surrounding popul ation.

1.3 Opportunities for Co-operatives in the Forest In-
dustry

Two forces havetraditionally dominated the province’ sforestry sector —
large corporationsand thegovernment. InBC, theprovincehashistorically
retained substantial ownership of theforest land base. Control over re-
sources, however, has passed into the hands of aredlatively small number of
forest companies. Infact, Globa Forest Watch Canadareportsthat only 10
corporationsown themgjority of the harvesting rightsto BC'sforests (GFW,
2000). Thesystem of property rightscurrently in place— forest tenures—
hasremained essentially the samefor most of the twentieth century. The
tenure system began asaway of promoting theforest industry. Under these
tenure systems, companies|easelong-term property rightsintrees. Most of
theselicenses confer on the company exclusive harvesting rightsfor ageo-
graphical area(Tollefson, 1998). The government encouraged thetimber
industry because of fearsof discouraging investment and dowing devel op-
ment. Thishasresultedinthedriving force of forest policy being corporate
economic growth (M’ Gonigle, 1998).

12
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Themain problemwith the corporate modd isthe separation of control from
employeesand communities. Directorsof corporationsareresponsibleto
the shareholders. Most shareholder have no involvement whatsoever inthe
business of the corporation. Their main concernisthedividend that they
receiveeach year. Thismeansthat in order to keep investorsinterestedin
thecompany, profitsmust bethefocal concern, not ensuring long-term em-
ployment or sustainableforest practices. Thisseparation of control and com-
munity has caused increased use of technology and automation, which has
ledtothelossof jobsin theforest sector. It hasalsoledto forest practices
that have rai sed serious questions asto the sustainability of the province's
forest resources.

The Forest Practices Code (FPC) playsanimportant roleinthe provincial
government’soverall land-use strategy becauseforestry remainsadominant
concern of provincial land planning. The government hasawaysworked
very closely with representatives of theforest industry, but in the past the
legid ation governing forestry was often focused on the promotion of thetim-
ber industry’sagenda. Unfortunately, therewasan unconscious acceptance
of the systematic assumptions on which theexisting corporate and bureau-
craticingtitutionswerefounded. Thisassumption isthat current practices
withintheindustry are adequate and that theindustry will effectively regulate
itself. Oneexampleof thisisthe provincia government’sresistanceto low-
ering the Annual Allowable Cut (AAC), despite evidence of itslack of
sustainability. Thisisdueto the corporatetimber industry’sinsistencethat
their profit margin not bereduced, asthiswill resultinjoblosses. However,
most co-operativesfocus on sustainableforestry and value-added alterna-
tives, which not only promote businesswithin the province but also provide
new and innovativeideasto BC sforestry industry. Accordingly, co-opera
tivesoffer an excellent solution to maintaining jobswithin the province.

Current forest practicesleavelittleroom for any industry or activity other
thanforestry to co-existin an areadesignated for timber harvesting. Tobuild
asolid economic base, long-term policiesare needed that support growing

13
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industries, liketourism and recreation, and encourage val ue-added manufac-
turing and economic diversity. To create morejobs, thefocus should shift to
ecosystem-based |ogging methods, which generate up to threetimesasmany
jobs per unit of wood cut (SierraClub, 1998). The provinceshould asoin-
crease val ue-added manufacturing such asfurniture, door, and window frame
manufacturing. Thiswould creaste morejobsand build stronger local commu-
nities. A co-operative structureisan ideal mechanism to meet thesegoals.

Sinceforestsareon publiclands, it would seem logical that thoseforestsare of
benefit to the surrounding community, not distant shareholders. Co-operatives
areameansfor local communitiesto retain control over the management of
forestland. When aforestry co-op isresponsiblefor the harvesting of timber,
itspracticeswill reflect the values of the memberswho make up the co-opera-
tiveand also those of the surrounding community. Sincethe continued liveli-
hood of thelocal population isdependent on the long-term operation of for-
estry inthearea, the methodsused are morelikely to be sustainable. Also, the
more sustained usethat can be made from any given areaof forest, themore
profit and employment that can be generated. Forestry co-operativescan en-
courage different employment sectorsto coexist and can recognisethat the
forestshave va ue beyond timber extraction.

14
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ORGANISING A PRODUCER CO-OPERATIVE

2.1 Establishment and Operation

Naming Your Co-operative

Thefirst step in incorporation isto decide on aname. Inorder to receive
approval of thename, an application must be madeto the Names Unit of the
Registrar of Companies. However, approval of aname by the Registrar does
not provideaproprietary right or interest inthename. Itisintended to protect
the publicinterest by preventing ssimilar namesof corporations, which might
confuse or mislead, and also to provide arecord, which allowsthe public to
determinewnhichindividuasareassociated with afirmname (Ministry of FCR,
1998). Theapproval of any nameisat thediscretion of the Registrar. Three
different names should be provided to the Registrar in descending order of
preference. Thesenamescan be checked for conflict prior tofiling by search-
ing telephonelistings, businessdirectories, and other publications (Ministry of
FCR, 1997).

In assessing names, the Registrar analysesthem in accordancewith their con-
stituent components. Theform of name acceptablein principleconsistsof a
distinctive element, adescriptive el ement, and acorporate designation. The
distinctive el ement servesto differentiate names. 1t isthemost important ele-
ment to be examined and makes up thefirst part of the name. Coined and
made up words are acceptable, asisaname or geographical location. The
descriptive el ement isuseful in describing the nature of the business, for ex-
ample“forestry” or “timber.” The cor porate designation informsthe public of
thetype of businessand isthelast word of aname. An association formed
under the BCCAA must include theword “ co-operative,” or “co-op” (spelt
with or without the hyphen) initsname, according to s. 23 of the Act. 1t may
also use any one of thefollowing words:. * association,” * society,” “union,”
“exchange,” or asimilar word approved by the Registrar. Thennamemust not

15
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includethewords* company” or “limited” or thewords* not for profit” or “non-
profit.” Inaddition, s. 25 of the Act prohibitsany businessor activity from
using thewords*“ co-operative” or “co-op” unlessitisregistered under the
BCCAA or isafederally incorporated co-operative. Thefeefor filinganame
approval request formis$30.

The name of the association must be affixed to the outside of every officeor
placeinwhichthebusinessof theassociationiscarried on. Thenamemust also
be mentioned in al notices, advertisements, and official publicationsand all
bills, invoices, receipts, and | etters of credit of the association, accordingtos.
26 of the BCCAA.

Incorporating Your Co-operative

Once aname has been approved, the association should beincorporated. In
British Columbia, co-ops must be incorporated and registered under the
province's Cooperative Association Act. Under s. 10 of the current Act
(1999), any threeor more peopleor eligibleorganisations canform an associa-
tion. Theformer Act (1996) (s. 2) required five peopleto form aco-operative.
In order to incorporate aco-operative association, four documents are needed:

1. Memorandum of Association—assetoutins. 12.
2. Rulesof Association—asset outins. 13.

3. Noticeof Registered Office—s. 27.

4. Listof First Directors—s. 73.

Thesefour documents must be sent with the appropriatefeeto the Registrar of
Companiesat theBC Ministry of Finance and Corporate Relations. Notethat
the position of Superintendent of Co-operativeshasbeen eiminated inthecur-
rent BCCAA. Currently thefeefor incorporationis$250. Onceapproved, the
BC Registrar of Companieswill issueacertificate of incorporation and the co-
operativewill beentered into the corporateregister. On average, thisprocess
takes up to three months (Ministry of CDCV, 1999). Once acertificateis

16
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issued aco-op’sdocumentsbecomelegally binding. They form thefoundation
of aco-operative sactivities.

Each document will bediscussed separately.
The Memorandum of Association

The Memorandum providesinformation about aco-op’sname, itsfounding
members, the value of their purchased shares, and astatement indicating the
limitedliability of theco-op’smembers. Those personsinterestedinformingan
association must subscribetheir namesto amemorandum relating to their busi-
nessand send aduplicate copy to the Registrar with the proper fee. Thememo-
randum must containthefollowing:

» thenameof theassociation and thelocation of the association’sregistered
office

» alist of every subscriber to the memorandum and the number of member-
ship sharesand investment sharestaken by each subscriber—s.12(8)?;

» thepurposeof theassociation and every restriction, if any, onthebusiness
to be carried on by the association or the powers of the association—
ss.12(c)(d)3;

» astatement of the par value of the co-operative’smembership sharesor a
statement that itsmembership sharesare without par value—s.12(f); and,

» astatement of the maximum number of membership sharesthat the asso-
ciationispermitted toissue or that the association ispermitted to issuean
unlimited number of membership shares—s.12(g).

Rules of Association

Therulesset out how aco-op’sfounding memberswishto governtheir busi-
nessactivities. Somerulesarerequired by statute, but otherscan bewrittento
reflect the unique needs of each co-operative. Therulesshould outlinethe
requirementsfor membership and directors, provideinformation about shares
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inthe association, and set out practicesfor meetingsand voting. Therules
should aso providedetailed financia information and the methods of account-
ing that the associ ation plansto use.

Itiscustomary for thefirst ruleto definetheterminology” to be used through-
out therest of the document. When drafting rulesuniqueto an association, itis
important to use clear and cons stent wording throughout thedocument. This
hel psto avoid future misunderstandingsand disputes over vagueor inconsistent
language. Thefollowing mattersmust beprovidedfor intherules:

1. termsof admissionto membership—s. 29;

2. adesignation of aclassof sharesasmembership shares—s. 30;

3. astatement of the minimum number of membership sharesthat must be
purchased to join the co-op—s. 30; and,

4. aprovisonfor theelection or gppointment of thedirectors of theassocia-
tion other than thefirst directors—s. 74(1).

Likethe memorandum, the rulesmust be submitted in duplicatetothe Regis-
trar.

List of First Directors

Thelist of first directors providesinformation on thefirst Board of Directors.
Thislist must befiled with the Registrar at the sametime asthe memorandum
andrulesof association. Thelist mustincludethefull nameand addressof each
director—s. 14. A minimum of threedirectorsisrequired. Thetermof thefirst
directorsusualy lastsuntil thefirst general meeting of the co-operative, which
must be held within three months of incorporation. If thenumber of founding
membersissmall, itisnot uncommon for everyoneto serve asdirectors.
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Notice of Registered Office

Thenoticeof registered office providesan official location addresswhereaco-
operative’ smail can bereceived. Theofficemust bewithin British Columbia.
TheNotice must provide an actual |ocation address, not abox number, so that
legal noticesand other important documents can be delivered by meansother
thanregular mail. Inaddition, official recordsrequired by the Act must bekept
onfileat theco-op’sregistered office—s. 27. Thenoticeof registered office
must be submitted to the Registrar at the sametime asthe memorandum, rules,
andlist of first directors. Any change of addressmust befiled withthe Regis-
trar.

Statement of Incorporators

Although required under theformer Act, the current BCCAA doesnot require
the submission of astatement of incorporators.

2.2 The Sructure of Co-operatives

Members

Co-operatives are operated and owned by their members, who are also the
shareholders. Co-opsdiffer inthe demandsand expectations placed on their
members. Some co-opsarehighly participatory organisationsthat involvetheir
membersin daily operations, perhapseven requiring volunteer or paid labour.
In others, amember’srolemay beassimpleasusing the servicesof hisor her
co-operative, attending general meetings, and el ecting the board of directors
(Ministry of CDCV, n.d.).

Themembersof an associ ation arethe subscribersto thememorandum and are
those personsand dligible organi sations admitted to membership according to
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therulesof theassociation—s. 29. Anyoneat least 16 yearsold may be admit-
ted asamember if thisisprovided for intherulesof theassociation. 1naddi-
tion, amember may beacorporation, the government, amunicipality, aFirst
Nation, or another association—s. 32. Under theformer Act (1996) aFirst
Nation, municipaity, or government could not join aco-operétive.

Members have one vote, regardless of who or what they are or how many
sharesthey own. An authorised individual represents government or aFirst
Nation for meetingsand voting.

TheBCCAA dlowsfor joint members, i.e., two or more personswhojointly
hold onemembershipinan association (for example, a“family membership”).
Joint membersarejointly and separately liablefor any debtsto theco-op. In
addition, unlesstherulesof the association state otherwise, only oneof thejoint
members can vote and only one can be adirector.

The BCCAA aso allowsco-opsto changetheir rulesto divide their member-
shipinto classes. Each classmay havedifferent rights, obligations, and limita
tions. Asnoted inthe Canadian Co-operativeA ssociation—BC Region docu-
ment, New British Columbia Co-op Act Passed (n.d.), these changesallow
for the creation of “multi-stakeholder co-ops.” For example, onecould havea
home care co-op in which both consumers and providers are members, but
“ despitetheir much smaller number, the providersareguaranteed acertain num-
ber of board seats and perhaps have aveto over certain kinds of decisions.”

It should be noted that some decisions, such asalowing for different classesof
members, may be met with dissent from some members. The BCCAA pro-
videsmoredetail about dissents. To dissent, the members must givewritten
noticeof their dissent beforethevote—s. 160. They arenot alowedto vote
ontheproposa andif they do, their dissent becomesinvalid. If the proposal
passes and is not abandoned, the dissenting memberslose their membership
rightsand are entitled to have their membership sharesredeemed at a“ reason-
ablevaue’—s. 160. Membersmay dissent onthefollowingissues:

20



Columbia:The Legal and Policy Framework

e aresolution to issue investment shares to non-members—
s.161(1)(a);

» aresolutiontodividethe membershipinto classes—s. 161(1)(b);

» aresolution to approve the association operating outside of the
province—s. 161(1)(c); or,

» aresolution to dispose of the whole or most of the whole of the
undertaking—s. 161(1)(d).

Investment sharehol dersalso havetheright to dissent onthefollowing issues:

» aresolution approving an amalgamation of the association—s.
161(2)(a);

» aresolution to approve the association operating outside of the
province—s. 161(2)(b); or,

» aresolutionto disposeof thewhole or most of the undertaking—s.
161(2)(c).

Co-op membershave anumber of rights, including the entitlement to vote at
general meetings, to shareinthe surplusor profits of theAssociation, and to
secure accessto the servicesthe co-operative provides (Ministry of CDCV,
n.d.). A member may withdraw froman association or transfer hisor her shares,
subject to therules—s. 33(4). Usually, thiswill requirethe approval of the
directors, who may refuseto assent to atransfer of any sharenot fully paidif the
associ ation has placed alien on those sharesfor money owing.

A member can a so beexpelled from membership. Under the BCCAA, thereis
atwo-step processfor membership termination. First, three-quartersof the
directorsmust votein favour of amembership termination resolution on the
bagisof:

1. conduct detrimental to the co-op;
2. non-payment of money owed to the co-op; or
3. breachof amateria condition of an agreement between the mem-
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ber and the co-op—s. 33(4).

Second, themember can appedl thedirectors' decisionto hold ageneral meet-
ing of themembers. However, only asmplemgjority isrequired to support the
directors decision, unlessthe membership wasterminated for detrimental con-
duct, in which case aspecial resolutionisrequired to support the directors
decison. Anexpelled member isentitled to arefund of theamount paid up on
the member’s sharesand can only be readmitted to membership through an-
other specia resolution—ss. 38, 39.

An association must keep aregister of membersat itsregistered office. The
register must set out the namesand addresses* of the members and the number
and class of sharesheld by each member, aswell astheamount paid onthose
shares. It must aso show the datethat the member wasregistered and the date
that the member ceased to beamember—s. 124.

Directors

A co-operativeisgoverned by aBoard of Directors. TheBoardiselected by
the membership andisaco-operative spolicy making and administrative body.
Directorsact on behalf of the membership and are accountableto their mem-
bersthrough genera meetingsand other systemsof reporting. Directorshave
the collectiveright to make decisionsand to operate the business. They may
chooseto del egate some of their administrative authority to committees. In
large co-operativeswith paid employees, boards may make policiesand del-
egatetheadministration of those policiesto management. TheBoard of Direc-
tors should select and hire one or several managersto control the ongoing
activitiesof theassociation. Theresponsbilitiesof amanager aregenerally to
managethe people, capital, and physical resourcesof the association under the
direction of the board.

Thefirst directorsmust be determined inwriting by amajority of the subscrib-
ersto thememorandum and they must hold officeuntil thefirst general meeting.
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After that, the directorsmust be appointed or el ected according to the rules of
theassociation. An association must haveat least three directors. Under the
former BCCAA (1996), every director was required to be amember of the
association. Under the current Act (1999), up to 1/5 of thedirectorsmay be
non-members—s. 72(4). Thedirectors must manage or supervisethe man-
agement of the association and may exerciseall the powersof the association
subject to the BCCAA and the association’srules—s.72. Themembersof an
associ ation vote to determine the remuneration of the directorsand their ex-
penseaccounts.

Inaddition to whichever qualificationsthe association choosestorequireinits
rules, adirector must meet thefollowing criteria

» 18yearsof ageor older, whichisareduction from theformer Act’'sre-
quirement that directorsbe 19 and over—s. 79(4)(a);

* must not have been found by acourt in Canadaor el sewhereto beinca-
pableof managing theindividua’sown affairs—s. 79(4)(b);

*  must not be an undischarged bankrupt—s. 79(4)(c); and,

*  must not have been convicted of an offenceinvolving fraud or mismanage-
ment of acorporation withinthe past fiveyears—s. 79(4)(d).

An association must keep aregister of directorsat itsregistered office, contain-
ing the names and addresses of the directors and the dates on which the direc-
torsstarted and ceased to act—s. 125. Within 14 days of an appointment or
election of anew director, anotice must befiled with theregistrar or the asso-
ciationwill be subject to afine of $50 per day.

Directorsareresponsiblefor the appointment of officers, such aspresident,
vice-president, secretary, and treasurer. The namesof these positionsare not
relevant aslong asthetitlesand duties of each position aremade clear inthe
rulesof theassociation. Itisalsothedirectors responsibility to ensurethat
minutesarekept of al appointmentsof officersand resol utionsand proceed-
ingsat all meetings. Thedirectorsare accountableto themembershipfor ther
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stewardship of theco-op. Formal accountability involvesreporting to genera
meetingson the co-op’srecent performance and itscurrent financial Situation.
Incarrying out their responsibilities, directorsservemuch liketrustees, charged
with alegal obligation to protect the assets of the members.

Inaddition, directorshavealega duty to avoid conflictsof interest. Conflict of
interest Situations arisewhen adirector hasapersona stakein decisionsthat
affect theco-operdive, or if they benefit from“ingder information” they receive
asaresult of their position. Directorswho act outside the parameters of the
law or who do not exercise due carein their decision-making may be person-
aly liablefor the harm they causethe members, the association, or third parties
(Harvey, 1995). Thenew Act outlinesupdated disclosureand conflict of inter-
est rulesfor directors. Upon becoming adirector, that person must disclose
any other positionthey hold or property that could directly or indirectly resultin
aconflict of interest. If the co-op entersinto, or proposes to enter into, a
material contract or transaction in which thedirector hasamaterial interest, the
director or officer must disclosethat specific conflict, unlesstheconflict isex-
empted—ss.86-89. Failureto discloseisan offence.

Thecurrent BCCAA clarifiesdirectors lega duties. Section 84(1) of the Act
saysthat adirector hasaduty to act honestly, in good faith, and in the best
interests of the co-operative. Sheor hemust also exercisethecare, diligence,
and skill of areasonably prudent person in comparable circumstances. This
last standard isusually taken to mean that directorsarenot persondly liablefor
decisionsthey makein good faith, but that they can be sued for negligence.
Thereare, however, someliabilitiesthat, on or beforethe dissolution of aco-
operative, can become personal liabilities. These canincludeunpaid wages
and employee benefits, taxes, and Workers Compensation payments (Ministry
of CDCV, n.d.). (For moreinformation on aco-op’sliability, seethe section
“Liability and Insurance” inthispaper.) Toliveuptotheir lega responghilities,
board members must attend regular board meetings, ensure that proper books
and records are kept, receive and ask questions about regular reportsfrom
staff and committees, supervise and eval uate management, and act to correct
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problemswhen necessary.
Meetings

Thefirst meeting of the association must beheld withinthreemonthsof thedate
of incorporation. Thedate, place, andtime of the genera meeting should be set
outintherules. After that, ageneral meeting must beheld at |east once every
caendar year and within four monthsof theend of theassociation’sfisca year—
s. 143. Every member must receive at least fourteen days notice of every
annua general meeting and seven daysnotice of every genera meeting, unless
aspecial resolutionisto be proposed at the general meeting, in which case
fourteen daysnoticeisrequired. Thenoticesshould specify theplace, day, and
hour of the meeting and the nature of any specia business—s. 146.

Therulesof an association should set out the quorum for meetings. Quorumis
the number of memberswho must be present in order to conduct any business
at amesting of the association.

The current BCCAA has modernised how meetings may take place. For ex-
ample, the Act dlowsfor meetings by telephone or other communicationsme-
dia—s. 149(1)(b). Inaddition, the Act allows an association to choose and
indicateinitsruleshow it wishesto give notice of ameeting, whether by e-mail,
advertisements, or other means—s. 147. The Act dso allowsamembership
meeting to be held outside BC, so long as the Registrar pre-approvesitin
writing—s. 148.

Asfor voting, the BCCAA permitsco-ops, if they specify intheir rules, todlow
membersthe choiceof votingin personor by mail. Proxy votingisprohibited
unlessthe member livesacertain distancefrom the nearest meeting place. The
co-op may set thisdistanceinitsrules. Inaddition, under the BCCAA, voting
on specia resolutionsisbased on votes cast, not on memberspresent. More-
over, amagjority vote on aspecial resolution isnow two-thirds of votes cast.
The co-op may set thismgority higher (up to three-quarters) initsrules(CCA,
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n.d.).

Directorsmust call, subject to certain exemptions, aspecia general meeting if
requested to do o, inwriting, by acertain number of members. Therequired
number of memberswho must makethisrequest beforethedirectorsarele-
gdly requiredto call the specia general meeting dependsonthe size of theco-

op:

» ifthereare 100 or fewer membersof theassociation, at least 20%
of the members must request the special general meeting—s.
150(2)(a);

» if therearemorethan 100, but lessthan 5,000 members, at |east
the greater of 20 membersor 10% of the members must request
themeeting—s. 150(2)(b); or,

» if therearemorethan 5,000 membersat |east the greater of 500
members or 5% of the members must request the meeting—s.
150(2)(c).

Evenif an adequate number of members make awritten request for aspecial
general meeting, the directors may refuse the request on one of thefollowing
grounds.

» therequest issubmitted for the purposes of enforcing apersonal
claim or redressing apersona grievance against the association or
itsofficers—s. 151(2)(b)(i);

» therequestissubmitted for the purpose of promoting causesthat
areextraneousto the purposesof the organisation—s. 151(2)(b)(i);

» substantialy the same proposal to beraised at the specia genera
meeting by the requesters was considered and defeated by the
membership within the past threeyears—s. 151(2)(b)(ii); or,

» thebusinessof therequisitioned genera meeting asstated inthe
requisition includes amatter outside of the powersof the mem-
bers—s. 151(2)(b)(iii).
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If themembersarenot satisfied withthedirectors decisontorefusetocall the
specia general meeting, they may appeal the decision to themembersat the
next mesting of theassociation if they ddliver anotice of appeal totheassocia
tionwithin 14 daysafter they received proper notice of thedirectors refusal.
Under this appeal process the requested meeting will go ahead, unlessthe
memberspassaresol ution (with asimplemajority) confirming the decision of
thedirectorstorefuseto cal theregquested specid general meeting. Thismeans
that if at the next meeting the members make no resol utions on theissue of
calling the specia general meeting then the special general meeting must go
ahead—s. 152.

It should be noted that even if memberssucceed in convincing thedirectorsto
call aspecia general meeting, resol utionswhich passat special meetings, or
genera meetingsfor that matter, are given no particular force by the BCCAA.
What thismeansisthat “in practice there have been very real limitationson
what members of aco-operative have been ableto do at general meetings”
(Currie, 1999, p. 37). Infact, onecase providesauthority that thedirectors of
aco-operativemay ignore thewishesof amgjority of shareholdersaslong as
thedirectorsact withintheir powers!®> A Saskatchewan case also illustrates
this. In Harbin and McKone v. LIoydminister Co-oper ative Association®
the board of directors of a co-operative chose to close one of the co-ops
branchesbecauseit waslosing money. At the next annual general mesting, the
members passed aresolution to keep the store open. However, at their next
meeting thedirectorsignored thisresolution and closed the store. The court
sdedwiththedirectors. For moreinformation onthelimitsof members pow-
ers, seethe article Collective and Individual Rightsin Canada (1988), by
LarsApland and ChrisAxworthy.
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CORPORATIONS

Co-operdtives, asub-set of corporations, can be created by fulfilling theformal
requirementsof afedera or provincia statute. Thefederal statuteisknown as
the Canada Business Corporations Act” (CBCA); the provincial statutein
British Columbiaisthe Company Act.2 Through incorporation, a separate,
distinct legal entity iscreated. Thismeansthat acorporation can sueand be
suedinitsown name, enter into contractsjust likeanatural person (including
contractswith itsown shareholders), and hold property initsown name. Al-
though acorporation can be more expens veto set up and maintain than other
typesof bus ness organisations, they tend to have anumber of advantagesthat
canbeextremely beneficial.

Both incorporated co-operatives and companies havetheir own legal person-
dity andtheir members liability islimited. Theaffairsof eacharegoverned by
statute under whichincorporation and bas ¢ congtitutiona documents—memo-
randum of association or | etters patent, the articles, and by-laws—are provided
for. Anunderstanding of incorporation isbeneficial in order to contrast the
differencesfromand similaritiesto aco-operativeventure.

3.1 Bengefits of Incorporating
Limited Liability®

Themain benefit of the corporate structureislimited liability. Thecompany is
financed by shares, which are bought and held by shareholders. The share-
holdersareonly liablefor the debtsand obligations of the company up to the
amount that they paid for theshares. If the company goesbankrupt, the credi-
torscan sell off the assets of the company (which includeswhat the sharehol d-
erspaid for their shares), but they cannot get at the personal assets of the
shareholdersunlessashareholder hassigned apersona guaranteefor the cor-
porate debt.
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I mmortality®

Another benefit isthat aco-operative/corporation can potentialy last forever,
whereasapartnership or asole proprietorshipisautomatically dissolvedina
number of situations, including the death of the owner or the separation of the
partners. Once created, acorporation hasalifeof itsown and “ perpetual suc-
cession;” it continuesto exist, intheory, forever (or until legally dissolved).
Shareholdersand directorsmay comeand go but the corporationitself liveson.
Many Canadian companiesarewell over 100 yearsold. Perpetual existence
provides stability to acorporation, allowing for long term planning aswell as
accessto morefavorablefinancing terms.

Separate Legal Entity

A co-operative/corporation formed under any of thedifferent Canadian corpo-
ration statutes hasthe ability to do anything that anatural person of full legal
capacity cando (BusinessLaw Clinic, 1999). In British Columbia, acompany
incorporated under the Company Act might have aprohibition on carryingon
certain businessinits* memorandum’. Any action that acompany purportsto
take outsidethelimitsset out inthe objectsclausewill beultraviresor outside
the powersof the businessand can potentially render those activitiesvoid.*
Thememorandumisfiled publicly andisavailableto anyone dealing with the
company. Therelationships between the shareholdersand thedirectorsof the
company (e.g., the power of the directorsto manage the company) areusually
containedinitsarticles, whicharea so publicly filed documents. Insmall com-
panies, asharehol ders agreement may exist, which will further delineate the
rightsand duties of shareholdersamong themselvesand will normally not be
publicly avalable.

Capital®?

Raising capital isoften easier for aco-operative/corporation than asole propri-
etary businessor partnership. Corporationswereoriginaly formed asaway to
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bring together alarge number of individual swho could pool their capital and
carry on abusinessthat might betoo expensivefor asmall partnership. Today,
corporationsraisemoney through the sale of shares. Other formsof business
must rely solely ontheir own money and loansfor capital. Relianceon these
latter means of financing often limitsabusiness sability to expand. Corpora-
tions can aso borrow money and issue or grant debenturesor other security to
their creditors. Corporationsare often ableto borrow capital at amuch lower
ratethan other formsof business. Thisisprobably becausefinancid indtitutions
and other sources of financing perceiveloansto corporationsasbeing less
risky investments.

Tax Advantages®

A corporation istaxed separately fromitsowners. Itisgenerally taxed at a
lower tax rate, which can belower than the personal tax rate. The company’s
separatelegal personality canlead to possibletax advantages, such asasmall

bus nessdeduction. Companiesoften havemoreflexibility in deferring taxes
andinallowingthedivision of businessincome. Ontheother hand, unlikea
sole proprietorship, companies experiencelessthan optimal tax treatment for
bus ness|osses, which cannot be written of f against other personal incomethe
ownersor shareholdersmay have.*

3.2 Incorporating Federally or Provincially

Asmentioned above, in Canada, there aretwo optionsfor incorporation: fed-
erd or provincia. Therearesevera factors, which should be considered when
deciding whether to incorporatefederally or provincialy (Ministry of CDCV,
n.d.):

» Afedera company hasthecapacity to carry on businessthroughout Canada.
It does not haveto worry about name changesif it wantsto do businessin
aprovincewherethereisalready acorporation withasimilar name.
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» A federal company issubject to provincia lawsof general application, but
provincia lawscannot discriminate against afederal company.®

* Inmost provinces, afederal company carrying on busnessmust register as
anextra-provincial company. Thisisan additional expenseif thecompany
isonly carrying on businessin oneprovince.

* A provincid company can carry onbusinesswithinitsown province, but to
carry on businessin any other jurisdiction, it must register (or otherwise
become qualified) asan extra-provincia company inthat jurisdiction. The
other jurisdiction hastheright to refuseregistration.

* A provincia company isrestricted to provincial objects, inthesenseof its
busnessbeingwithinprovincid legidativejurisdiction (notinthegeographica
sense). For example, acompany cannot register under the Company Act
to carry on businessasabank or asan insurance company.

* Someprovisionsarestricter or more complex inthe Company Act thanin
the CBCA. Thefeesandfiling costsaremore expensvewhen oneisincor-
porating federaly.

In British Columbia, most companiesareincorporated under the Company
Act, however many lawyersbelievethat incorporation under CBCAisprefer-
ableasit allowsthe organisation to conduct business anywherein Canada.
Another benefit of federal incorporation istheright to usethe corporate name
anywherein Canada. 1tisalso easier to communicatewith shareholdersresid-
ing outside of British Columbiaif only one set of rules needsto be complied
with-i.e., the CBCArules.

3.3 Implications of Incorporating®®
Higher Sart-up Costs
Higher start-up costs stem from the process of setting up the co-operative/

corporation, including professiona feesfor lega and accounting services. While
itisnot necessary to obtain legal advicetoincorporate, itisdefinitely worth-
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whileif acomplex sharestructureiscontemplated. Fortunately, the higher
start-up costs may be offset by thelower financing and tax ratesthat corpora-
tionsoften enjoy. Obtaining financing may a so be easier becauselendersare
generally more accustomed to dealing with corporationsthan with other forms
of business.

I ncreased Paper Burden

Theincreasein paper burden isdueto the number of filingsthat acompany
must make. For example, the CBCA requiresthat every company filean an-
nua return (Form 22) and inform the Corporations Directorate of any changes
inthe board of directorsand/or location of theregistered office (Forms3 & 6).
Thecompany isa sorequiredtofileaseparateincometax returnfromitsshare-
holders, which may lead to an increasein ongoing professional costs. The
company will also need to register in every provinceand/or territory whereit
carrieson business,

3.4 Sepsin thelncorporation Process Under the CBCA

Oncethejurisdiction of incorporation has been selected, it remainsto incorpo-
ratethe company and organiseit within the requirements of theincorporating
datute. Theincorporatorsmust filecertain prescribed materia with the branch
of thefedera government or one of the provincial governments having respon-
shility forincorporations. Under the CBCA itisnecessary tofilethefollowing:

» aticlesof incorporation (s. 6, form1);

* noticeof registered office(s. 19(2), Form 3);

» noticeof directors(s.106, Form 6);

» aname search report on the proposed name of the corporation; and
» thefeeof $500.
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a) Articles

Thearticlesareby far themost important of these documentsbecausethey set
out the fundamental characteristics of the corporation (CBCA, s. 6(1)): the
name of the corporation, the class and number of sharesauthorisedto beis-
sued, the number of directors, any restrictionson transferring shares, and any
restrictionson the businessthe corporation may carry on. Thearticlesmay adso
includeany provisionsthat may befoundintheby-laws(CBCA, s. 6(2)).

b) Name

Thearticlesof incorporation must set out the name of the corporation under s.
6(1)(a) of the CBCA. Unlessonewishesanumbered name, onewill makea
search prior to incorporation, using the computer facilities of aprivate name
search company (using the Newly Updated Automated Name Search). The
computer print-out will indicate any similarity between the proposed and exist-
ing namesand issent to the Director appointed under the CBCA, together with
thearticlesof incorporation.

If the proposed nameiseither prohibited or confusing with respect to existing
trade marksor namesunder Part |1 of the CanadaBusi ness Corporations Regu-
lations, the Director may direct the corporationto changeitsname after incor-
poration under s. 12(2)(a). Anexampleof aprohibited nameisonethat that is
too general or ismerely descriptive of the business carried on by the corpora-
tion, such as «Computersinc.».

A corporation’snameisanimportant asset of itsbusinessand its officerswill
wishto request the Director to direct another corporation to changeitsnameif
thetwo namesarelikely to be confused. If the Director refusesto do so, the
first corporation may appeal the decision under s. 246(b). If the corporation
proposesto carry on businessin Quebec, it will wishto set out itsnamein both
aFrench and an Englishformin order to comply with the charter of the French
Languageinthat province. Incorporation statutesin Canadatypicaly fecilitate
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thisby allowing the corporation to set out itsnamein an Englishform, aFrench
form, an English form and aFrench form, or acombined English and French
form (see CBCA, s. 10(3)).

Similar requirementswith respect to company namesapply under theBCCAA.
Under the BCCAA the company name must be set out in the memorandum.
The Registrar hasthe discretion to refuseto register acompany withaname
that isconfusingly smilar to the name of acompany that hasa ready beenincor-
porated and hasthe power to order the company to changeitsname (BCCAA,
ss. 17,18). A company may aso set out itsnameinan Englishform, aFrench
form, an English form and aFrench form, or acombined English and French
form (BCCA, s. 16(4)).

The name of the corporation must include asuffix such as «Ltd.», «Inc.», or
«Corp.». Thissuffix isprovided to bring thelimited liability aspect of the corpo-
ration to the attention of personsdealingwithit. Thecorporate namewithits
accompanying suffix must beincludedinal contracts, invoices, negotiablein-
struments, and ordersfor goods or servicesissued or made by or on behalf of
the corporation (CBCA, s. 10(5)).

) Registered Office'®

A corporation must maintain aregistered officeat which it can be served with
legal documentsand whereit may be required to maintain corporate records.
Thelocation of the registered office must be provided inthe articlesunder ss.
6(1)(b) and 19(1). Under CBCA, one must state the municipality but not the
street address of theregistered office. Thestreet addressneed only begivenin
thenoticeof registered office, to befiled with thearticlesof incorporation under
CBCAs. 19(2). Thedtreet address may then be changed without amending the
articles(CBCA, ss. 19(3), (4)). Thecorporaterecordsreferredtoins. 20 are
usudly kept at theregistered office.

Under the BCCA one must send anotice of theregistered office—s. 8. The
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registered office may be changed by aresolution of thedirectors—s. 40. The
company may maintain aseparate officefor the recordsthe company isre-
quiredto keep or it may haveitsregistered office and records officein thesame
place—s. 39.

d) Notice of Directors'®

Under the CBCA, itisnecessary inthearticlesto specify the number of direc-
torsor aminimum and amaximum number of directors. The choice of the
appropriate number of directorswill depend on avariety of factorsspecificto
each corporation, including the scale of the corporation’sbusiness, thedesire
of shareholdersto be membersof or to be represented on the board, and the
desirability of involving peoplewith norelationto the corporation asdirectors
on the board—perhaps because they have some needed expertise or experi-
ence. Inaddition, corporate statutes contain certain requirements: under the
CBCA, corporationsor affiliated corporationswith outstanding sharesto more
than one person must haveat least threedirectors; all other corporationsneed
to haveonly onedirector (CBCA, s. 102(2)). Thenumber of directorsor the
minimum and maximum number of directorsmay be changed only by amend-
ment of thearticles.

Oncethese documents are properly filed along with thefee, the director ap-
pointed to administer the CBCA issuesacertificate with the articles attached
(Form 2), certifying that the corporation wasincorporated on the date of the
certificate (CBCA, ss. 8,9). Thecorporation comesinto existenceon thedate
of the certificate (CBCA, s.9). Thedirectorsnamed inthenoticeof directors
hold officeuntil thefirst meeting of shareholdersat which an eection of direc-
torsisheld (CBCA, s. 106(2)). The provisionsin the articles may only be
changed by articlesof amendmentsfiled with thedirector’sapproval by aspe-
cial resolution of shareholders.

In order to determinewhat rulesgovern acorporation, its sharehol d-
ers, directors, and officers, it isnecessary to takeinto account not just
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the governing corporate statute and the case law but also the elements
of the corporate congtitution identified above: thearticlesof incorpora:
tion, theby-laws, directors’ resolutions, shareholders' resolutions, and
any shareholders agreement. These documentsare agreedto by di-
rectorsor shareholders, or both, and represent, in that sense, private
arrangements between them. They are private arrangements, which
arebounded by various mandatory provisionsof the corporate statutes
and are, to agreater or lesser extent, enforceabl e through statutory
mechanisms. All of these documents must be maintained by the corpo-
ration a itsregistered office (CBCA, s. 20), usualy in something called
a«minutebook». Shareholdersand creditors must be given accessto
these (CBCA, s. 21). Articlesand any other document filed with the
Director appointed under the CBCA, such asnotice of directorsand
notice of registered office, are placed inapublicly accessiblerecord.
(VanDuzer, 1997, p. 80)

3.5 By-Laws®

Whilethedirectorsof the corporation need not belisted inthe articlesof incor-
poration, their names and addresses must be given in the notice of directors
under the CBCA, s. 106(1). InaCBCA incorporation, thedirectorswill gen-
erally bethe promoters. After the corporation comesinto existence, thedirec-
torswill passorganisational resolutionsunder CBCA, s. 104(1), including one
approving the corporation’ sgeneral by-law.

By-lawsmay deal broadly with the businessor affairsof the corporation under
CBCA, s.103(1). They should bedistinguished from thearticlesof the corpo-
ration, which aremoredifficult to amend under CBCA, s. 173 thantheby-laws
under CBCA, s. 103. By-lawsmay be made, amended, or repealed by the
directors. While subject to shareholder approval, the by-laws are effective
from the date of thedirectors' resolution. They becomeinvalid only if not
confirmed by the shareholdersat their next meeting. By contrast, an amend-
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ment to an article does not comeinto effect until the date of the certificate of
amendment granted by the Director (CBCA, s. 179). Giventhisdifference
between articlesand by-laws, thelatter will provide much greater detail than
theformer on how the affairs of the corporation areto be conducted.

By-lawsare a so to bedistinguished from resol utions of directorsor sharehold-
ers, whichareusually morerestricted in scope. A resolution may, for example,
authoriseaparticular major transaction to be entered into by the corporation.
Routinetransactionswill not usudly requireany formal authorisation, whether
by way of by-lawsor resolutions.

Theby-lawsareusudly afairly lengthy document, sncemany of their sections
merely repest provisonsinthe CBCA. If thesewereeiminated, the document
would beonly several pagesinlength. Canyou think of aworthwhilereason
why the by-laws should include CBCA provisions?

On or shortly after incorporation, the corporation will also pass banking by-
lawsand resolutions. Thetext of these documentsisprovided by the bank,
which requeststhereturn of executed forms,

3.6 Important Elements of a Co-operative and their
Differences with Companies

Thefact of thematter isthat incorporated co-operativesand companieshave
muchin common. Like companies, incorporated co-operatives possesstheir
ownlega persondity andtheir members’ liability islimited. Theaffairsof each
aregoverned by astatute under which incorporation and basic constitutional
documents—memorandum of association or |etters patent, the articles, and by-
laws—areprovided for. Theobjectsof aco-operativeareusually asbroad as
acompany’sobjectsand often includethe power to borrow money, mortgage
property, invest funds, and acquire sharesin another company.
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Ontheother hand, it isimportant to point out that co-operatives have anumber
of specid features:.

They have unique voting rightsand proceduresfor members. Ingen-
eral, each member of aco-operative, no matter the extent of hisinitial
capital contribution, isallowed only onevoteat thegeneral meetings
with proxy voting often prohibited. Thisisincontrast to stlandard com-
pany legidation wherevoting power isbased on the number of com-
mon or voting sharesheld and proxy voting is permitted. These co-
operativefesaturesare based on the notion of equality among members
and the assumption that democratic control may best beimplemented if
all membersare encouraged to participate personally in theimportant
decisionsof the co-operative. (Hadden et al ., 1984, p. 126)

Furthermore, theroleof capital inaco-operativeisviewed primarily asoneof
acquiring goodsor servicesrather than asaninvestment in anticipation of future
dividends

Thereare often specific provisionsin Cooperative Actslimiting the
return availableto membersontheir initia capita. Also, acooperative
sometimes may beincorporated with or without share capital. Inthe
latter case, theinitia capital isusually raised by loansfor which certifi-
catesof indebtednessareissued. If shareshave beenissued, theremay
bealimit onthe number of sharesany onemember isalowed to hold.
And usually surplusfunds are not distributed to members based on
their proportion of capital distribution but rather in proportionto their
patronage or thevolume of businessthey have conducted with the co-
operative. (Hadden et al ., 1984, p. 126)

Other distinctive marks of co-operativesfound in Co-operative Actsarethat
no capital sharemay betransferred without the approval of theboard of direc-
tors, political neutrality must be maintained (e.g., campaign contributions by
co-operativesare not permitted); and theword “ co-operative” or an abbrevia-
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tion thereof must beincluded in the co-operative’ sname.

A fina difference between co-operativesand companiesconcernstaxes. For
incometax purposes, therearetwo types of co-operatives. 1) the non-income
co-operative and 2) theincome-earning co-operative. Itisquiteeasy to un-
derstand how both work.

The Non-Income Co-operative

The non-income co-operative isonewhere any surplusgenerated belongs not
to the co-operative but directly to the members. It will depend onthecircum-
stances of each case asto who ownsthe surplus.

The Income-Earning Co-operative

If the co-operativeisfound to beincome earning, thenitistaxablelike any
other taxpayer except that the Income Tax Act allows a co-operativeto de-

duct patronagedividends. With companies, corporate taxation principlesgen-
erally do not allow dividendsto betax deductible.
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LIABILITY AND INSURANCE

Thissectionwill takeacloselook at theliability of corporationsand co-opera-
tives. Both arevery similar whenit comestotheir liability. Asindicated by
Hadden et al. (1984), “it should be noted that in fact incorporated cooperatives
and companieshave much in common; like companies, incorporated coopera-
tivespossesstheir ownlegal persondity and their members liability islimited”
(p. 125).

4.1 Corporations

Thebas ¢ principleto understand about corporationsisthat incorporation brings
into existenceanew lega person whoserightsand obligationsmay bethought
of asanal ogousto those of ahuman person. Thisprincipleof the separatelegal
existence of the corporation was authoritatively confirmed by the House of
Lordsin Salomon v. Salomon & Co. Asindicated inthat case, the separate
legal existenceof the corporation meansthat asharehol der may asobeacreditor,
even asecured creditor, of the corporation:

Thisis permitted under Canadian corporatelaw, theonly re-
striction isthat the creation of adebt or the granting of asecu-
rity interest may not be affected if the purposeisto defeat the
clamsof other creditors. Another consequence of the separate
existence of the corporation isthat acorporation ownsitsown
property. The sharehol dershave certain property-likerightsin
the corporation, but no property interest in the assets of the
corporation. (VanDuzer, 1997, p. 89)
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4.2 Corporations and Liability Under the CBCA

The CBCA providesthat every director and officer exercising his’her powers
and discharging higher dutiesmust exercisethecare, diligence, and skill that a
reasonably prudent person would exercisein comparablecircumstances(thisis
known astheduty of care). Furthermore, theseindividuals cannot berelieved
fromtheir statutory liabilitiesto the extent that sharehol dersassumethedirec-
tors responsibilitiesin aunanimous shareholdersagreement. Therefore, ex-
ception notwithstanding, directorsand officerscannot contract out of liability.

In additiontothegenera duty of care, diligenceand skill, the
CBCA imposes specific statutory dutiesand liabilitieson di-
rectors and officers. The CBCA requiresthat directorsand
officerscomply with the Act, regulations, articles, by-lawsand
aunanimous sharehol der agreement. Thisduty isenforcesble
by obtaining acomplianceor restraining order. In addition, non-
compliance without reasonabl e causeisan offence. (Gillen,
1994, p. 109)

Most of the other statutory dutiesand liabilitiesrel ate to maintaining the sol-
vency of the corporation. Directorsarejointly and severally liableto the corpo-
rationto makegood itslossin thefollowing circumstances:

(i) issuanceof asharefor which the consideration other than money
islessthanfull value;

(i) purchase, redemption, or acquisition of sharesininsolvent circum-
stances,

(iii) payment of animproper commisson on anissuance of shares;
(iv) payment of dividendininsolvent circumstances,

(v) grantingfinancia ass stanceininsolvent circumstances,

(vi) payment of anindemnity to an officer or director of acorporation
incircumstanceswhereindemnification isnot permitted under the Act;
and
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(vii) payment to adissenting shareholder or pursuant to an oppression
clamininsolvent circumstances. (Gillen, 1994, p. 110)

Furthermore, directorsareagain jointly and severally liableto employees. “for
all corporate debts not exceeding six months wages, payableto each em-
ployeefor services performed for the corporation, whilethey aredirectors”
(Gillen, 1994, p. 109).

| ndemnification and Insurance

A director or officer may beindemnified by the corporationfor liability incurred
inbreaching hisduty of careand skill and for other statutory liabilities. Thisis,
of course, provided that the officer or director hasacted honestly andin good
faithwith aview to the best interests of the corporation:

A corporationmay purchaseand maintain ligbility insurancefor
the benefit of officersand directorsagaingt any liability incurred
except wheretheliability relatesto thefailureto act honestly
andin good faithwith aview to the best interests of the corpo-
ration. (Gillen, 1994, p. 111)

In British Columbia, court approva isrequired for any form of indemnification
[BCCAA]. Furthermores. 124(4) of the BCCAA providesfor insurance only
for directors.

Corporations and Liability Under the British Columbia Corporations
Act

Directorsaremade persondly liableunder avariety of provisonsof theBCCAA.
Apart fromdirectors potential liability for voting infavor of certainfinancia
transactionsasset outins. 127 (this sectionimposesliability upon directors
who votefor, or consent to, aresol ution authorising certain specified actsor
transactionsin violation of stated provisionsof the Act), thefollowing other
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potentia typesof liability arefound under the Act:

» directorsmay beliableif they makeanimproper alotment or issueof shares
inviolation of the provisionsof sections42 and 43 of the Act;

» directorsmay beliableif thecompany carrieson businesswithout any mem-
bersfor morethan six months, in contravention of section 14;

» directorsmay beligbleif they authorise, permit or acquiesceinthecommis-
sion of any offence by the company;

» directorsmay beliableif they fail to comply with aproper requisitionfor a
meeting of membersunder section 147 for the actual and reasonable ex-
pensesincurred by therequisitionists, unlessrelieved by ordinary resolu-
tion;

» directorsmay beordered by the court to bear the costs of any application
to compel the provisionto amember of ashare certificate (s..49(4)), or to
compel delivery of adebenture(s..80(3));

» anofficer or director who knowingly permitsacompany not to display its
namein accordance with the requirements of section 106 may incur per-
sond liability under that section;

» if acompany, extraprovincia company, receiver, receiver-manager, or lig-
uidator failstofile any document required by the BCCAA, and the Regis-
trar appliesfor acourt order to direct filing, the court may order that the
costsbe borne by adirector or officer (s. 339);

» whereacorporationissuesany share, debenture, or membershipinviola-
tion of arestriction upon such shares, debentures, or membershipsby the
Minister pursuant to section 212 of the BCCAA, every director and officer
who knowingly and willfully authorises or permits such issue commitsan
offence(s. 212(6));

» adirector whofailstodeclare aninterestinacontract interms of section
120 may be held liableto account for any profit made under that contract,
inthetermsof subsection 121(1); or

» directorsmay beliableasinsiders, in connection with any share or debt
obligation of the corporation, wherethe director makesuse of any specific
confidential information for the benefit or advantage of the director or of
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any associate or ffiliatethat, if generally known, might reasonably beex-
pected to affect materialy theval ueof theshareor debt obligation (s. 129).
(CCH Canadian Limited, 1999, p. 4301)

Corporations and Liability Under Other Statutes

Furthermore, itisimportant to notethat, in addition to their potential liability
under the BCCAA, directorsfaceliability under the Employment Sandards
Act (British Columbia) for the unpaid wages of employeesof the company (the
relevant provision of the Act issection 96). Inaddition, section 227.1 of the
federal Income Tax Act (“I1TA™) providesthat adirector may bejointly and
severaly liablewith the corporation with respect to certain paymentsthat the
corporation hasfailed to deduct or remit to Revenue Canada

4.3 Co-operatives

Duties and Liabilities of Directors

Asmentioned above, thereisnot much differencewhen it comesto dutiesand

ligbilities between co-operativesand corporations. Itisimportant to remember

that directors of both co-operativesand bus ness corporations have aduty to:

a Acthonestly andingood faithwith aview to the best interests of the co-
operativeor businesscorporation.

b) Exercisethecare, diligence, and skill that areasonably prudent person

would exercisein comparable circumstances.

Thefirst of theseisgenerally known asthefiduciary duty of directorsand the
second astheduty of care.
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Distinction Between a Co-operative and Corporation

Themost striking distinction between aco-operative businessand aninvestor-
owned businessisthat, intheformer, themembers responsibility islimited to
theamount of sharesheor sheholds. Inthelatter, shareholder’sresponsibility
islimited to the value of the sharesheor sheholds.

Severd sectionsof the BC Cooper ative Association Act deal with theliability
of co-operativesincluding:

Liability of membersandinvestment shareholders

55 (1) Theliability of amember or investment shareholder of an associa-
tionfor the debts, obligations, and acts of theassociationislimited to
theamount, if any, unpaid on the sharesheld by the member or invest-
ment sharehol der.

(2) Money payable by amember or investment shareholder to an as-
sociation under itsmemorandum or rulesisadebt duefrom the mem-
ber or investment sharehol der to the association of the nature of adebt
dueby instrument under sedl.

Dutiesof directors
84 (1) Every director of an association, inexercising thedirector’ spowers
and performing thedirector’ sfunctionsmust

(@ act honestly andingood faith with aview tothebest inter-
estsof theassociation,

(b) exercisethecare, diligence, and skill that areasonably pru-
dent person would exercisein comparable circumstances,

(c) actinaccordancewiththisAct andtheregulations, and

(d) subject to paragraphs(a) to(c), actin accordancewiththe
association’smemorandum and rules.
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(2) Thissectionisinadditionto, and not in derogation of, any enact-
ment or ruleof law or equity relating tothedutiesor liabilitiesof direc-
torsand corporations.

(3) Noprovisioninacontract or inan association’srulesor memoran-
dumrelievesadirector of the association from

(& theduty to act inaccordancewiththis Act and theregula-
tions, or

(b) liability that by virtue of any enactment or rule of law or
equity would otherwise attach to that director in respect of
any negligence, default, breach of duty, or breach of trust
of which thedirector may beguilty inrelationto the asso-
ciation.

(4) A director of an association who receives or has charge of money
of the association must give security before entering on hisor her du-
ties, asmay be considered necessary by thedirectors.

Dutiesof officars

105 (1) Every officer of an association, in exercising the officer’s powers
and performing the officer’ sfunctions, must,

(@ acthonestly andingood faithwith aview tothebest inter-
estsof theassociation,

(b) exercisethecare, diligence, and skill that areasonably pru-
dent person would exercisein comparable circumstances,

(¢) actinaccordancewiththis Act and theregulations, and

(d) subject to paragraphs(a) to (c), actin accordancewith the
association’smemorandumand rules.
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(2) Thissectionisin additionto, and not in derogation of, any enact-
ment or ruleof law or equity relating tothedutiesor liabilitiesof officers
of corporations

(3) No provisioninacontract or in therulesor thememorandum of an
associationrelievesan officer of theassociation from

(@ theduty to act inaccordancewiththisAct and theregula-
tions, or

(b) liability that by virtue of any enactment or rule of law or
equity would otherwise attach to that officer in respect of
any negligence, default, breach of duty, or breach of trust
of whichtheofficer may beguilty inrelaiontotheassocia-
tion.

Directors and Officers I nsurance and I ndemnification

The BCCAA permitsaco-operativeto takeout directors and officers' insur-
anceto protect them fromany liability they might incur asaresult of their work
asadirector or officer—s. 103. In addition, the Act allowsaco-operativeto
indemnify itsdirectorsand officersagaing any judgment, pendty, or fineawarded
or imposed against them arising from the exercise of their duties—s. 98.
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PROFIT AND EQUITY MANAGEMENT

5.1 Profits

Themembersthat useand benefit from aco-operativeare d so the ownersand
accordingly, they sharein the profitsmade by the co-operative. However, the
manner inwhich co-operativesdistributetheir earningsto these membersare
different from other traditiona businessearning distributions. For instance, co-
operativesdo not return earningsto members on atransacti on-by-transaction
basisfor supplies, services, and products. Instead, at theend of thefiscal year,
the co-operativewill calculate earnings and then return these earningstoits
memberson thebasisof how much business each patron provided to the asso-
ciation (USDA, 1997). Dividend returnsand profit sharing are not structured
according to how much each member contributed ininitial capital investment
but rather are based upon each member’s use of the co-operative. These
earningsare supplied either asequity alocationsor ascash, and thismethod of
distributionisknown asthe patronagerefund system (USDA, 1997). More-
over, many co-operativesdo not pay dividends onthe capita invested by the
members. Thisisbecause co-operativesare primarily focused on providing
benefitsto their membersbased on how much they usethe co-operativeand
arelessfocused on providing amonetary return on the capital invested.

The BCCAA makes specific referenceto the structure of co-operative business
transactionsand providesaguidelineto co-operative businessprinciples. The
BCCAA providesaninterpretation of business premised upon aco-operative
bas sunder s.8, which specifically statesthat dividendson sharecapita must be
limited. Thebenefit of limiting returnson equity isthat thispreventsor at least
discouragesouts deinvestorsfrom attemptsto gain control away fromthemem-
bersof aco-operative sincethe co-operative’ saimisto operate at cost, not as
aprofit generating entity (USDA, 1997). The co-operative'sprimary objec-
tiveisto provide servicesand goodstoits membersat acompetitive priceand
thento shareintheprofit based on the members useand promotion of theco-
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operative. Consequently, profit sharing withinaco-operativeisnot smply based
upon trying to earn money onyour investment. Co-operatives membersshare
intheequity invested by being ableto accesstheir suppliesand servicesat afair
and reasonableprice. By joining together, co-operativemembershave strength
innumbersand are ableto take advantage of volume discountsand increased
market power when negotiating specific delivery or purchase/supply contracts
(USDA, 1997). Co-operativesarealso ableto lower the cost of distributing
their products because of their increased market strength, which, of course,
correlatesto higher profitsinthelong run.

Insummary, the profitsearned by the co-operative aredistributed on thebasis
of each member’suse, not on theallocation of how much capital each member
contributed. These profitsarethen distributed as cash or the earning can be
retained in the company under the system of retained patronagerefunds. The
reason for setting aside acertain portion of the profit isto establish afund
available to the co-operative in case any contingencies arise. The former
BCCAA (1996) set out the specific amount that must be set asideto ensurethat
thereisan adequate reserve each month. Under theformer Act, the co-opera-
tive could determinethisamount itself aslong asit met the minimum require-
mentsset forthinthe BCCAA. Under the current Act it appearsthat thereisno
requirement for an association to contributeitssurplusto areserve. Boththe
former and current BCCAA limit dividend paymentson paid up membership
sharesto amaximum of 8% yearly or higher limitswhich the co-operative may
setoutinitsrules—s. 66(1)(c).

5.2 Equity Management

Co-operativesaredistinct from other business corporationsin theway they
redeem the equity contributions of the various members. 1naco-operative,
thereisasteady contribution of capital that issupplied by the patrons. How-
ever, thelevel of patronage of each member may change over timeand differ
between members: someusethe co-operativefrequently whileothersmay sm-
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ply cease using the co-operativeat al. Sinceeach member’suse of the co-
operative shiftsover time, co-operatives have devel oped three general meth-
odsof achieving afair and equitabl e bal ance between the member’suse and
her level of equity contribution. Thefollowingisabreakdown of theprimary
mechanismsfor equity management found within co-operatives, based on the
US Department of Agriculture’ sCo-operative Information.?

Revolving Fund Plan

Inthisbusinessarrangement, each member makesan annua contributiontothe
co-operative, whichisusually done by two methods: either by the member’s
retained patronagerefund or by per-unit retain allocations. Inturn, theco-
operativewill redeemthe capital contributionsof membersbased usualy ona
first-in, first-out basis. Inaddition, the accounts of established membersare
adjusted to better reflect their current use of the co-operative. However itis
important to notethat redemptionisnot automatic. TheBoard of directorshas
theauthority to decideif they want to redeem older capital contributionsbased
onthefinancia condition of the co-operativeinthat fiscal year. Thedirectors
havethisauthority to decidewhen redemptionwill be provided based upon the
respective powersgivento thedirectors, whichwill be defined under therules
of the co-operative.

Special Plans

Thismethod of distributionisrelatively smpletoimplement. Under aspecia
plan equity redemption occurs upon aspecific event such asamember’sdegth,
retirement, or theattainment of aspecified age. However, thereisone potentia
difficulty with this approach because membershipsin co-operatives are not
redrictedtoindividuas: First Nations, governments, and municipditiescanaso
be membersunder s. 32 of the BCCAA. Thisproblem can be dealt with by
redeeming theindividual’sequity in proportion to their ownershipintheir re-
spective partnership or corporation.

Base Capital Plan

Thismanagement technique attemptsto match the proportion of capital each
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member should have, based upon hisor her personal use of the co-operativeat
that particular time. Theco-operativemust assessitstotal equity capital needs.
Thisfigureisthen allocated to each member based on the proportionthe mem-
ber utilised the co-operative during a specific time period between the past
threeto sevenyears. Fromalegal standpoint, the Board hasthe authority to
review and possibly re-adjust the co-operative' sequity requirementsasdiffer-
ent needs and contingencies arise. To achieve a balance between use and
contribution, under-invested members must add to their account (by current
year’ spatronagerefunds, per-unit retains, or direct contribution). Conversely,
over-invested patronsget alarger portion of the profit through cash rebates of
thecurrent year’ s patronagerefundsor per-unit retain alocations.

What Happens to the Association’s Equity When the Association
Dissolves?

Before aco-operative ceasesto generate earningsand dividendsand isdis-
solved or choosesto dissolve, the Board should establish ruleswhichwill detail
what will happento themoney and capita invested intheorganisation. Section
196 of the BCCAA statesthat before any capital may bereturned to themem-
bers, the association must have satisfied al of itsliabilities, costs, charges, and
expenses properly incurredin the dissolution or winding up. Only after that
maly an association, subject toitsrules, repay itsmemberstheamount they paid
for thelr membership sharesand any money that may be owed to amember.
After theassociation hassatisfied itsliabilitiesand repaid itsmembers, s. 196
permitsan associ ation, which hasnot issued investment shares, to transfer its
property to one or more organi sationsthat have asimilar purposeto the asso-
ciation being dissolved or to charitable organi sationsregistered with thefederd
government. However, totransfer itsproperty in thisway the association must
have provided inits memorandum the capacity to makethistransfer.
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CAPITAL

6.1 Introduction to Capital

The Problem of Raising Capital for Co-operatives

Co-operatives, like any other businessventure, need equity to begintheir en-
terpriseand to continuein their growth. Within ageneral businessassociation
theequity toinitiate the ventureisusually raised by selling sharesto outside
investorswhose primary god isprofit acquisition. Inthe past, co-operatives
havefound outsideinvestment moredifficult to obtain for two reasons.

First, aco-operative doesnot usually carry ahigh returnonitscapital. For
example, the BCCAA specificdly limitsany dividend returnsfrom membership
sharecapital. Section 66(1)(c) of the Act statesthat an association “may pay
dividendsat ratesnot exceeding 8% yearly, or higher limitsthat the association
may setoutinitsrules.”

Second, co-operatives have voting restrictionsimposed by the BCCAA that
limitsmembersto onevote, regardless of theamount of sharesheld or capital
contributed. Thelimitation on voting rights provides co-operativeswith the
benefit of protection frominvestment takeovers, which occurswheninvestors
acquire voting control of the company. On the other hand, because of the
voting limitations, co-operatives are al so seen asless attractiveto investors
who want greater control of their equity (Ish, 1981).

Asaconsequence of thesetwo factors, theinitial capital inaco-operativewas
usually raised by direct contributionsfrom the members, not outside invest-
ment. Thisform of equity capital isalso known asrisk capital becausethe co-
operativemust liquidateall other obligationsfor liabilities, costs, and expenses
that must be paid beforethe capital isreturned to the members (Abrahamsen,
1976).

Thus, primary sourcesof capital consisted of direct investment through mem-
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bership fees, members shares, and theincreased use of value-added process-
ingthrough transferableddivery rights (Harvey, 1995). Inaddition, capital was
rai sed through public financing, government or credit ingtitution loans, govern-
mentsgrants, member [oans, and asthe business progressed, through retained
margins, per-unit capital retains, and revolving funds (Buckley et al., 1995).

The Situation Today: Investment Shares

To solvethisproblem of raising capital, co-opsworldwide havelobbied gov-
ernmentsto modernisethe statutesthat governthem. BCisno exception. The
BCCAA providesfor anew source of capital for co-operatives: investment
shares. The Act adlowsnon-membersto purchaseinvestment sharesin the co-
operative, if the co-operative’ smemorandum and rulespermitit. Alternatively,
the co-operative could limit theavail ability of investment sharesto members
only. Theseinvestment shareshave par valueor no par valueand may beheld
jointly. Inaddition, itisnot necessary for the co-operativeto limit thereturnthe
investor receiveson these shares, asisrequired for membership shares.

Theauthorisation for issuinginvestment sharesmust befoundintheassociation's
memorandum. Thismeansthat acurrently existing association would bere-
quired to amend itsmemorandum if it wished toissueinvestment shares. Origi-
naly, theBCCAA (1999) only required authorisationfor issuing invesment shares
in the association’s rules. However, Bill 9, the Cooper ative Association
Amendment Act (2000) changed thisby making it clear that the authorisation
must befound intheassociation’smemorandum. Thememorandum must al'so
set out for every classof investment shareswhether the number of sharesthat
may beissuedisunlimited and, if not, themaximum number of investment shares
that may beissued, and the par value of the shares or a statement that the
shares are without par value (see s. 13 of the Amendment Act). The
associaion’srulesmust set out the designation of each classof investment shares
and the special rightsand restrictions attached to each class, and that invest-
ment sharesmay beissued to non-members, if that isthe case (sees. 13 of the
Amendment Act).

Unlike membership shares, each investment share entitlesthe owner to one
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vote—s. 61. Thus, the more shares, the morevotes. However, investment
shareholderscan only voteon alimited number of issuesat general meetings:
mattersaffecting their classrightsasinvestment shareholders, disposing of al of
the assetsof the co-op, waiving the appoi ntment of an auditor, transferring from
BC to another jurisdiction, or amalgamating with another co-op (CCA, n.d.).

6.2 Internal Financing

Direct Investment: Membership Certificates Common/Preferred Socks,
Members' Loans, Transferable Delivery Rights.

A co-operativewill raiseitsnecessary capitd initidly through membershipfees
or through the sale of stock and shareswithin the co-operative. Section 48 of
the BCCAA outlineswherethe share capital of aco-op canberaised. Thefirst
placeisinternally: membership shares. Section 48 statesthat the authorised
sharecapital of an association consistsof asingleclassof membership shares,
with or without par value, regardlessof whether or not the association hasmore
than one class of membership (CCA, n.d.).

Thetopicsof theissuance of sharesand security regulations have specificis-
suesthat will be covered in moredetail in the subsequent section on security
regulaions.

Transferableddivery rightsarean additiona form of direct investment that fo-
cuseson va ue-added processing of commodities. Membersprovidetheinitia
capital by purchasinglong-term ddlivery rightsto the co-operative. The benefit
of thissystemisthat it providesthe member with aready-made market within
the co-operativeto sell hisor her goods and, in turn, the member agreesto
deliver to the co-operative an agreed upon percentage of their product either
based on specific quantitiesor acreage. Theserightsarelimitedin quantity to
theamount that the co-operativefed sit can manageefficiently. Usually these
rightsare non-dividend, non-voting preferred stock; however, theserightscan
betransferable, subject to therulesof the co-operative. Consequently, mem-
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bers can makeaprofit onthe saleof their rightssincethe delivery rightsare
restricted and the only way for outside investorsto obtain theserightsis by
purchasing them from current members(USDA, 1997).

Undistributed | ncome: Retained Margins, Per-unit Capital Retains, and
Revolving Funds?

Asthe business progresses, the co-operative may withhold acertain portion of
the profit from membersbased upon their use of the co-operative or it might
retain apercentage of the proceedsof salesfromtheproduct it sells. A revolv-
ing fund or retained earningsisadistinct feature of co-operativesbecause most
Canadian Co-operative Actsrequirethat any surplus, after providing for re-
serves and authorised dividends, must be distributed to the members based
upontheir patronageto the association (Buckley et al., 1995). Retained earn-
ings serve asareservefor any unforeseen contingencies, but also serveasan
additional form of investment capital. Attheend of thefiscal year, the co-
operativewill return profit toitsmembersas patronagerefunds. Asmentioned
earlier, under theformer BCCAA (1996), aportion of the profitsfrom each
year had to be set asideasareservefund. Thisisnolonger the caseunder the
current Act.

Per unit capital retainsare an additional method of raising capital whereby a
member invests based on the number of physical unitshandled by theco-op or
based upon apercentage of slesrevenue. Theretainsarethen deducted from
sales proceeds that are due to the member. These capital retains are later
returned to the membersas cash or retained by the association withinarevolv-
ing fund. Thereisadistinction between per-unit retainsand patronage funds.
Theformer isbased on the volume of businesswith the co-op and thelatter is
based upon the earnings generated by the co-operative. Accordingly, with
per-unit capital retainsaco-operative can generate capital eveninayear sus-
taining lossesor limited profit margins(Buckley et a, 1995).
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6.3 External Financing

Externd financingwill includeany loansentered intowith acredit ingitutionon
behalf of the co-operative, aswell asgovernment loansor grantsthat aredis-
tributed to qualified co-operatives, and investment shares.

Government Financing

TheBC government has severa programmesavailableto providefunding to
co-operatives. Theseprogrammesinclude:

* Co-opAdvantage. Thisprogrammeprovidesfundingfor:

1. innovation and demonstration projectswhich usenew, in-
novative modelsof co-operatives,

2. thedevedopment of businessplansandtraining for starting
new co-operatives, and,

3. training and development to strengthen existing co-opera-
tives. (Ministry of CDCV, Website)

*  Community Enterprise: ThisprogrammecomplementsCo-opAd-
vantage and providesfundingto coastdl, rural, and resource based
communitiesin BC toimplement economic diversfication projects
using theco-operativemodd. Asaresult, thisfundingisespecidly
relevant tothosewho wish to start aforestry co-operative, dthough
it should be noted that thisfunding isnot availablefor forestry and
fishery bus ness devel opment projects supported by existing pro-
vincid/federa programmes? Thisprogrammespecificaly targets
areasof BC experiencing economic hardship and that haveahigher
than BC average dependency on resource (fish or forestry) sector
income. Thefundingisnot availableto co-opsin Victoriaand
Vancouver.
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Credit Union and Non Governmental Organisation (NGO) Financing

Numerouscredit unionsand NGOs provide funding and financing to co-op-
eratives. Anexcellent resourcetofind these sourcesof fundingistheBC Funders
Council, whichwasfounded by the Canadian Co-operativeAssociation—BC
Region. The BC Funders Council producesafunding directory entitled BC
Funders Council for Co-op and Economic Development, which lists credit
unions, trusts, foundations, co-operatives, and NGOsthatmay providefunding
or financing to aco-operative (CCA, Website).

I nvestment Shares

Asmentioned earlier, the BCCAA all ows peoplewho are not membersof the
co-operativetoinvest inthe co-operative. For moreinformation, seethepre-
vioussection entitled“ The Situation Today: Investment Shares.”

57



Organising Forestry Co-operatives in British

SHARES AND SECURITIES REGULATION

Many Canadian businessesraisetheir initia equity through the distribution of
securities, which areregulated under the SecuritiesAct.* The SecuritiesAct
isaclosed systeminwhichall distributionsand tradesinvolving securitiesare
subject to the rulesand regulations of the Act unlessaspecific exemptionis
granted. Registeringfor distribution of securitiesand especidly theissuance of
asecuritiesprospectus can be very time consuming and involve considerable
expense. Under theformer BCCAA, co-operative organi sationswere exempt
from theserequirements. Thisisnolonger thecase.

7.1 What is a Share?

A shareisaform of ownership by the holder within acorporation. Corpora
tions, including co-operatives, may issuemorethan one® class’ of shares. If the
corporation only issuesoneclassof shares, each share of that classmust have
thefollowing rightsattached toit:

» theright tovoteat any meeting of shareholdersof the corporation;

» therighttoshareinany dividendsdeclared by the corporation; and,

» theright to shareinthedistribution of theremaining property of the corpo-
ration ondissolution.

If acorporation hasmorethan oneclassof shares, theArticlesof Incorporation
must definetherights, privileges, restrictions, and conditionsattaching to each
class. Each of thethreerightslisted above must beincludedin at least oneclass
of shares, but no oneclassneedsto haveall threerights (BusinessLaw Clinic,
1999).

Under the current Act, securitiescaninitialy bedistributed to raise capital for
any new co-operative. Thereisno restriction onthe number of sharesthat can
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be distributed sincethe Act allowsfor an unlimited number. Thesharesare
later divided into specific denominationsthat can be decided upon by the co-
operativewhen it establishesthe association’srulesand memorandum. Inad-
dition to specifying the number and val ue of each share, the co-operative may
providefor morethan oneclassof shares. If aco-operation choosesto distrib-
ute different classes of sharesit must specify therightsand, conversely, the
restrictionsthat are attached to each sharewithintheassociation’srules. Mem-
berswho purchase shareswithin aco-operative can make gainsthrough profit
sharing within the association, but profitsfrom the acquisition of ashareare
restricted becausethe Act limitsany dividend on sharecapital. Inconjunction
with any expectation of profit onthesharesistherisk of liability. Fortunately,
theliability of membersfor any debtsor obligationsto the co-operativeislim-
ited to theamount unpaid ontheir shares—s.55(1).

7.2 Security Issue Preconditions

Under the current BCCAA (1999), sharedistribution isregulated by the Secu-
ritiesAct. Accordingly, themanner of distribution, documentation, and disclo-
surerequirements has changed from theformer Act (1996). 1n many respects,
the requirements under the Securities Act are now more onerous, more de-
tailed, and probably more expensveand time consuming than previoudy. How-
ever, co-operatives are exempt from some of these requirements:

* Thereisanexemptionfor “membership shares’ if thetotal acquisition
cost of thesharesacquired in any year islessthan aspecified amount,
whichwill be set by governmental regulations.

* “Investment shares,” aregeneraly not exempt, but apartial exemption
will bedlowed for investment share purchases made by aco-operative
member who has been amember for aminimum period of at least 12
months. Moreover, share purchasesare exempt if the sharesare ac-
quired by capital from amember’spatronage refund.
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Any other purchasesor distribution of sharesare subject to al therequirements
of the Securities Act, which include, but are not limited to thefollowing:
» digtribution of aprospectusthat detailsal thepertinent informationre-
garding the co-operativeto potentia investors,
* mandatory and continuousdisclosure of any information that may af-
fect the business of the co-operativeor itsstructure; and,
* inaddition, the Securities Act requiresregistration and compliancewith
specific registration requirementsbeforealowing any potential saleof
aco-operative sshares.

However, the Securities Act doesallow for the application of an Exemption
Order for any of the above requirements. An Exemption Order will bere-
viewed and assessed by the securitiescommission.®

7.3 Sale of Shares to Members

Themembersof the co-op are not restricted in the amount of sharesthey can

purchase unlessthe co-op placeslimitationswithinther rules. Under theformer

BCCAA, membership shareshadto bepaidfor “incash.” Thecurrent Actis

moreflexible. Although the current Act statesthat membership sharesmust be

paidfor“inmoney” ( s.51(3)), they may also bepaidforin oneof thefollowing

ways

» withsharesor other securitiesof an association havingasimilar purposeas
the co-operative salling the shares;

* withassetsto be used by the co-operative; or,

» withal or part of thebusinessof another personif thebusinessisconsstent
with the co-operative’ sown purpose—s. 51.

The co-opisnot alowed to encouragethe sale of sharesby inducementssuch
asan offer of employment—s. 209. If the co-operative decidesto issue addi-
tional classesof shareswith different rightsand restrictions, then the details

must be attached to every share certificate issued that representsthat share,
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and the co-operative must keep a copy of therights and restrictions at its
registered office or provide afree copy to anyonewho requests one—s. 58.
After these sharesareissued, the co-operative cannot alter any of therights
givento the shareswithout consent from the membersthrough aspecia reso-
[ution—s. 68(2).

7.4 Redemption, Re-issue, and Transfer of Shares

Section 66 of the BCCAA alowsaco-operativeto redeemor reissueitsshares.
“Redemptionrights’ smply mean that the co-op can buy back the sharesit has
previously sold to the sharehol ders and the sharehol dersare obligated to sl
the shares back to the association. The co-op may also advance money or
guarantee contract of its memberswhen there is security on property. Re-
demption, re-issue, and loan advancement areall permitted under the BCCAA
so long asthe co-op isnot insolvent or any of these actionswould result in
rendering the co-op insolvent. Nor can aco-operativereduceitsshare capital
unlessby an extraordinary resol ution—s. 67(2). Theassociation canasoplace
alien on sharesif the member has not paid debts dueto the co-operative and
thislien extendsto any dividend or interest attached to the share. Members
themsalveshavetheright to transfer shares because sharesare part of the per-
sond estate of themember, but al transfersmust comply with thespecifictransfer
formsfoundintheassociation’srules. Furthermore, the BCCAAreferstothe
regulations of the Company Act, which prohibit thetransfer of any sharesif the
associationiswinding up, unlessthetransfer ismadeto or with the approval of
theliquidator (Company Act, s. 282).
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7.5 Recommendations on Securities Distribution

Clearly the sde of shareswithin aco-operative, whether to acquirethe necessary
capital to begin abusinessor to promote growth and stability for ongoing busi-
nessventures, is an effective means of acquiring the equity needed for aco-
operative enterprise. However, the current BCCAA contains dramatic changes
fromtheformer Act in the manner inwhich securitiesare distributed and regu-
lated. Under Bill 98, aprospectus must beissued, registration isrequired to sell
the prospectus, and the gpplicationisno longer the responsibility of the Superin-
tendent of Co-operatives but will be evaluated by the securities commission.
Consequently, thedistribution of shareswill inall likelihood be substantially more
expensive. However, both theformer and the current BCCAA allow for an ex-
emption from theseregulationsif the distribution isto membersand the shares
consist of oneclassonly. Clearly thisisabenefit to smaller co-operatives but
whether or not securities salesto membersaonewill generate sufficient capital
for theassociation isan additional issuethat an association’sBoard must take
into account. A lawyer and afinancid advisor should evaluate any security distri-
bution.
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THE TAXATION OF CO-OPERATIVES

There aretwo basic introductory questions about the taxation of co-opera-
tives. First, are co-operatives subject to tax? Second, what portion of earn-
ingsistaxable? It should berecognised that tax law can behighly detailed and
complex. Thefollowinginformationisintended to provideonly agenera intro-
duction to thetaxation of co-operatives. A tax specialist should be consulted
for specific questions about the application of tax law.

8.1 Are Co-operatives Subject to Tax?
Non-Profit Organisation

A co-operative could be exempted from the payment of incometax if itis
organised and operated exclusively for socia welfareor civicimprovement or
any purpose except profit. To beeligiblefor thisexemption, the Income Tax
Act further requiresthat no part of theincome of anon-profit organi sation may
be payable (or even available) for the personal benefit of any proprietor, mem-
ber, or shareholder.

I ncome-Earning versus Non-I ncome Co-oper atives

Generally speaking, co-operative corporations can be divided into two types
for tax purposes. non-income co-operatives and income-earning co-opera-
tives. Theclassification of aparticular co-operative depends on acloseexami-
nation of the rel ationshi p between the membersand the co-operative. If aco-
operativeisfound to beincome-earning, it will beliableto pay incometax onits
profits. Obvioudy, if aco-operativeisfound to be non-income-earning, it will
not beliableto pay incometax.

Non-income co-operativesfrequently have what is described as an agency
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relationship with their members. Thismeansthat the co-operative hasthe au-
thority to affect thelegal relationsof itsmembers, the“principals.” Theexist-
ence of an agency relationship isusually evidenced by acontract, agreement,
charter, articlesof association, or by-lawsdescribing, either ingeneral or spe-
cific terms, the extent to which the co-operative may act asan agent for its
membersand asaprincipal initsownright. Where authority has been con-
veyed to the co-operativeto act asthe agent of itsmembers, atransaction by
the co-operative, acting initscapacity asagent, congtitutesat law atransaction
by theprincipals. Any earningsarising from such an arrangement areearnings
of the membersand do not represent income or surplus of the co-operative.
Furthermore, if the agency co-operative carries on businesswith non-mem-
bers, but that businessis contemplated by the agency agreement, the co-op-
erativewill not besubject totax. However, if theincomeisearned outsidethe
agency relationship, the co-operativewill likely berequired to pay incometax
likeany other taxpayer. If aco-operativecarrieson businessasagent and as
principal initsown right, the Income Tax Act requires the co-operative to
caculatetheamount of itsgrossincomeattributableto each type of transaction
—s. 135(4). Income earned by agency co-operativesis distributed to the
members, who must include theamountsin their tax returns. Agency co-op-
erativesmay not escapetax liability completely, however. Co-operativesare
typicaly required by statuteto createreservefunds. Evenif themembersin-
tend aco-operativeto be not-for-profit in every respect, the co-operative may
still berequired to pay tax on thesereservefunds.

Income-earning co-operatives (that is, co-operatives acting not as agents, but
asprincipals) receivefavourabletax trestment. The Income Tax Act permits
taxpayersto deduct “ patronage dividends’ paid to itsmembersor customers.
Thisrepresentsasignificant advantage over ordinary commercia corporations
that may not deduct dividend paymentsfrom their income. The patronage
paymentsthat may qualify for the deduction are those that have been made
pursuant to “ allocationsin proportion to patronage.” Theseallocationsare
amounts credited by the co-operative to membersunder legal agreements,
through which membersareentitled to receive paymentsat aratein proportion

64



Columbia:The Legal and Policy Framework

to the amount of business done with the co-operative in the taxation year.
Membersmust generally betreated equally for patronage paymentsto be de-
ductible (i.e. somemembersmay not receive greater dividendsfor purchasing
the same quantity and quality of goods as other members). Members must
receivetheir patronage dividendswithin thetaxation year for whichthealloca
tionismade, or within 12 monthsof theend of that year. Patronagedividends
cantakedifferent forms, including the distribution of money to members, the
set-off of obligationsby membersto the co-operative (i.e. to providefor oper-
ating cogts), or the payment of members debtstothird parties. Membersmust
authorisethese different forms of payment intheir agreementswith the co-
operétive.

Patronage dividends must beincluded in the cal cul ation of therecipient’sin-
come. Co-operatives must typically deduct a percentage of patronage divi-
dends and remit the amount to the Receiver General. The percentageis15%
for residents of Canadaand 25% for non-residents, subject to any tax treaty
with the country where the member resides. In addition to patronage divi-
dends, many co-operatives pay regular dividendsto sharehol derson account
of thelatter’scapital investment. Thesedividends, asisthecasefor ordinary
commercia corporations, arenot deductible. Therecipientsmust also report
thedividendsintheir tax returns.

8.2 What is Taxable?

Ashasalready been briefly described, income-earning co-operativeshavea
specia ability to deduct patronagedividends. Therearemany other provisions
that apply toincome-earning co-operatives, somethat apply to taxpayersgen-
erally and othersthat apply uniquely to co-operatives. Wewill briefly canvass
someof theseprovisions.
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General Tax Provisions

TheIncome Tax Act (ITA) isbuilt upona® source” concept of income. This
means that only income from a recognised source istaxable. From aco-
operative spoint of view, therelevant sourcesare businessand property. Co-
operatives must also pay tax on capital gainsand may deduct capital |osses.
Thel TA statesthat ataxpayer’sincomefor ataxation year from abusinessor
property isthetaxpayer’sprofit from that businessor property for theyear.
“Profit” isnot defined inthe | TA and conformity with generally accepted ac-
counting principles (GAAP) isnot specifically required. However, both Rev-
enue Canadaand the courts have usually applied GAAP, except wherethe
caselaw specifically requiresadeparturefromthose principles. For greater
certainty, the I TA providesalist of revenueitemsthat must beincludedinin-
come, alist of limitations on the deductionsof expenditures, and alist of items
that may be deducted.

A capita gainor lossisagain or lossfrom adisposition of depreciable property
and other specified formsof property. While 100% of businessand property
incomeistaxable, only 75% of capita gainsaretaxable.

Thetaxation year for co-operativesisafiscal period. Afisca periodisthe
period for which the co-operative saccountsin respect of thebusinessor prop-
erty aremadeup. Thisdefinition allowsaco-operativeto select itsown year-
end for tax purposes, solong asit isconsistent from year to year and the date
that isselected asthe year-end isno longer than 53 weeks after thetax year
began. Co-operativesmust filereturnswithin six monthsof the end of thetax
year. Asacorporation, itisrequired to pay tax in 12 monthly installments
calculated onthe basis of an estimate of thetax liability for thefiscal period.
Any balanceisduewithin two months of theend of thetax year. Interestis
payable on unpaid tax.
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Provisions Specific to Co-operatives

Therearespecia provisionswith respect to thetaxation of co-operativesinthe

Income Tax Act.

Section 136 (1) states:
Notwithstanding any other provision of thisAct, acooperative
corporation that would, but for this section, beaprivate cor-
poration isdeemed not to be aprivate corporation except for
the purposes of sections 15.1, 125, 125.1, 127, 127.1, 152
and 157, thedefinition* mark to market property’ in subsection
142.2(1) and thedefinition‘ small businesscorporation’ insub-
section 248(1) as it applies for the purpose of paragraph
39(1)(c).

Through thisprovision, income-earning co-operatives are extended some of
thedeductionsunder thel TA designed for small businessesand private corpo-
rations controlled by Canadian owners. For instance, aCanadian-controlled
private corporation paysarelatively low rate of corporateincometax onits
first $200,000 of Canadian active businessincome. Also, aco-operativeis
entitled to recelvethe benefit of the manufacturing and processing tax credit of
7%. Therearegpecia provisionswith respect to investment tax credits. A tax
specidist should be consulted about the scope of available deductionsand cred-
its

Section 136(2) definesaco-operative corporation for purposes of sec-
tion 136 (1) asfollows:

(Inorder to benefit from the provisionsin section 136 (1), these condi-
tionsmust bemet.)

Inthissection, “ cooperative corporation” meansacorporation
that wasincorporated by or under alaw of Canadaor aprov-
inceproviding for the establishment of the corporation or re-
gpecting the establishment of cooperative corporationsfor the
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purpose[1] of marketing (including processing incident to or
connected therewith) natural productsbelonging to or ac-
quired fromitsmembersor customers, [ 2] of pur chasing sup-
plies, equipment or household necessariesfor or to besold
toitsmembersor customersor [3] of perfor ming services
for its members or customers, if (a) the statute by or under
which it wasincorporated, itscharter, articlesof association or
by-lawsor itscontractswith itsmembersor itsmembersand
customersheld out the prospect that paymentswoul d be made
to them in proportion to patronage; (b) none of itsmembers
(except other cooperative corporations) have morethan one
voteinthe conduct of the affairsof the corporation; and (c) at
least 90% of itsmembersareindividuals, other cooperative
corporations, or corporationsor partnershipsthat carry onthe
businessof farming, and at |east 90% of itsshares, if any, are
held by those personsor partnerships. [Numbersand empha-
sisadded]

For moreinformation about taxation, and thetaxation of co-operativesin par-
ticular, thefollowing sources may beuseful: Hogg & Magee, 1997; Krishna,
2000), 1sh (1981), Revenue CanadaPublicationsI T 493 and I T 362R, and, of
course, the Income Tax Act.
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LICENSING REQUIREMENTS FOR FORESTRY CO-
OPERATIVES

TheBritish ColumbiaForest Act governsthe harvesting of timber on Crown
lands. If asufficient land baseisnot availablethrough acquisition of private
lands, an application must be madeto the Minister of Forestsfor oneof severd
different licensesavailableunder the Forest Act. 1t should be noted that apply-
ing for alicense does not guarantee success. The method most often used by
theministry isto advertisethe availability of alicenseand to accept applica-
tions, which arethen evaluated. Theinformationfound inthissectionissub-
gantially based ontheinformation contained inthe Ministry of Forests website:
www.for.gov.bc.ca

9.1 The Timber Tenure System

Theterm*timber tenure system” refersto the collection of legidation, regula-
tions, contractual agreements, permits, and government policiesthat defineand
constrain aperson’sright to harvest the province' stimber (Ministry of Forests,
1997). Theterm “timber tenure” iscommonly used to describethe contract
between a company and the government that grantsthe rightsto harvest a
specified volumeof timber.

The Forest Act and the Forest Act regulations provide the structure for the
tenure system. They set out:

» theformsof agreement under which Crown timber can be sold

» therightsand obligationsof each form of tenure

In addition to the Forest Act, the Forest Practices Code of British Columbia
Act (FPC) and itsassociated regulationsare also significant. The FPC con-
tainsrules about how timber harvesting operations on Crown land must be
planned and conducted, tenure contracts, and tenure policy (Ministry of For-
ests, 1997). Inaddition, the FPC setsout arange of penaltiesfor failureto
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meet theserules. Inorder for thetimber tenure systemto function properly itis
important to have clear rulesin place to determine how permissible harvest
rates are established, distributed among operators, and monitored.

Allowable Annual Cut Deter mination

The province'schief forester determinestherate of harvest or “alowablean-
nua cut” (AAC) that can occur within aparticular geographic area. Thepro-
cessmust take placein accordance with rules set out inthe Forest Act. The
basi ¢ land management units upon which an AAC isdetermined aretimber
supply areas(TSA) and treefarm licenseareas (TFL). Technically, oncethe
AACforaTSA isdetermined, thevolumeisdistributed or “ apportioned” by
theminister of foreststo various categories of licensesthat sharerightsto har-
vest timber withinthe TSA (Ministry of Forests, 1997).

Agreements

The Forest Act specifiesten forms of agreement, commonly referred to as
“tenures,” under which timber may be sold or harvested in British Columbia.
Over 90 per cent of theannual harvest of Crown timber occurs under forest
licenses, treefarm licensesand timber salelicenses (Ministry of Forests, 1997,
p.5):

o forestlicense

» treefamlicense

* timber sdelicense

o timberlicense

* pulpwood agreement

» woodlot license

* freeusepermit

* licensetocut

* road permit

*  Chrigmastreepermit
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Exclusive and Non-Exclusive Rights

Many tenuresgrant virtudly excusverightsto harvest thetimber withinaspecified
areaof land. Treefarm licenses, woodlot licenses, and most timber saleli-
censesgrant theserights. Other tenuresconfer aright to an annual volume of
harvest within an areaof land, but aso entitle other licenseesto operatewithin
that area. Thisallows the timber supply to be shared among a number of
licenseesover time. Forest licensesand sometimber salelicensesgrant non-
exclusverights.

Theactud authority to harvest aspecific block of timber isgranted by theforest
district manager through acutting permit. Inthe caseof most timber saleli-
censesand licensesto cut, thelicense document itself usually constitutesthe
authority to harvest specifictimber.

Replacement of Licenses

Certainlicensesarereplaceable every fiveyears. Theholdersof atreefarm
license, forest license, woodl ot license, and certaintimber salelicensesare of -
fered anew agreement to replace the existing one. The new contract must be
for the same volume of timber or areaof land, but it may include new condi-
tions. If the current holder acceptsthe replacement offer, it supersedesthe
previousagreement. If anoffer isdeclined, theexisting licensewill runitsdes-
ignated term and expire (Ministry of Forests, 1997, p. 9).

I ssuance of New Harvesting Rights

TheForest Act setsout the conditionsand criteriaunder which the Ministry of
Forestsmay award or issuethe different tenures. Around 80 per cent of the
provincia total allowableannual cut iscurrently committed to replaceabletree
farm licensesand forest licenses. Most of theserights originated during the
1950s. Themajority of theremaining volume availablefor new tenureshas
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generally been soldin theform of short-term non-replaceabletimber saeli-
censesor forest licenses. New harvesting rightsare advertised and sold through
competition. Theminister of forestsawardsthe new forest licenseto the appli-
cant who submitsthe best proposal for addressing specified government ob-
jectives. For example, inthe past few years, non-replaceableforest licenses
have beenissued to companiesthat are committed to harvesting timber that has
been damaged by insectsand milling timber locally to provideloca employ-
ment. Thistypeof licensing agreement would providean excellent opportunity
toinnovativeforestry co-operatives.

Constraints on Manufacturing

TheForest Act containsanumber of provisionsrelated to the processing of
Crowntimber, mainly for the purposeof providing employment security tomill
workers. For example, most treefarm licensesand forest licensesrequirether
holdersto processal Crowntimber (or an equivalent volume) harvested from
thelicenseareain amanufacturing facility owned or operated by thelicense
holder (Ministry of Forests, 1997). |If these requirements are not met, the
government isableto take back that portion of thelicense’ sAAC that wasnot
used appropriately and regpportionit for saleto someone e se, or suspend and
cancel alicense.

TheAct adso containsaprovision requiring al Crown timber to be manufac-
tured in the province, rather than being exported as unprocessed logs. The
government may grant exemptionsto thisrequirement.

Crown Payments

Thetenure system providesthe government with revenue through the use of
stumpagefeesand annual rent. The holdersof most forms of agreement pay
theannual rent. Theannual rent ratesare set by regulation. Stumpageisapre-
determined price per cubic meter. Therateiscal culated by the Forest Service

based on current market valuesfor thetimber and the costs of harvesting and
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marketing thetimber. Stumpage must be paidfor al treesharvested from pro-
vincid Crown land, with theexception of small quantitiesof timber removed for
non-commercia purposes. Licenseescan chooseaquarterly or annual stump-
ageperiod. A quarterly determination will bereviewed and adjusted every
threemonthsandwill reflect changesinthelog market. Anannual determination
isfixed for oneyear, providing the same stumpagerate throughout that period
(Ministry of Forests, 1998).

9.2 LicensesAvailable Under the Forest Act
Major Licenses

Many tenures have been designated under the Forest Act as* major licenses”
for the purpose of defining certain obligations. Includedinthisdesignationare
treefarm licenses, forest licenses, timber licenses, replaceabletimber saleli-
censesthat havean AAC greater than 10 000 cubic meters per year, and tim-
ber sale licensesthat have been issued to harvest timber under apul pwood
agreement.

Timber SaleLicense (Forest Act Part 3 Division 3)

TheMinister of Forestswill advertiseto invite applicationsfor theselicenses.
Criteriato be evaluated arethe potential for creating and maintaining jobs,
providing management and utilisation of Crown timber, and meeting the gov-
ernment obj ectivesof environmental quality (s. 21). Thetermof thelicenseis
from 6 monthsto ten years. Thelicenseistypically not replaceable. The
Minister doesnot haveto advertiseif thetimber isin danger of reductionin
vaueduetoinsect infestation, fire, or disease and must beremoved to prevent
this; or, if the volume of timber in questionislessthan 2000 m® and only one
applicationismade; or, if thevolumeto be harvested is500 m® or less. The
licensewill specify anannua alowablecut or providefor cutting permitsto be
issued by thedistrict manager. The holder isrequired to pay stumpagefees.
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Timber Licence (Forest Act Part 3Division 5)

A timber licensegrantsitsholder theexclusiveright duringitstermto harvest al
merchantabletimber inthat area. If thetimber licenseiswithinatreefarm
license area, thetimber must be harvested in accordance with the management
plan approved for that treefarm (s. 30(d)). Thetimber licensewill providefor
cutting permitsto beissued by thedistrict manager and requiresthe payment of
stumpage fees by the holder. Theterm of thelicenseisvariable and isnot
replaceable.

TreeFarm License (Forest Act Part 3 Division 6)

TheMinister must advertiseto inviteapplicationsfor atreefarmlicense, and a
public hearing must be held to discussand evaluate all applications. Theappli-
cationsare eval uated based on the potential for creating and maintaining em-
ployment opportunitiesand other socia benefitsin BC. A TreeFarm License
requiresthe holder to providefor the management and utilisation of Crown
timber and to further the devel opment objectsof the provincial government. It
grantsthe holder exclusiverightsto harvest timber fromthelicensearea. The
term of thelicenseistwenty-fiveyears. Thelicenserequirestheholder to pay
stumpage feesand to submit amanagement plan every fiveyears.

Community Forest Agreement (Forest Act Part 3 Division 7.1)

The community forest agreement wasacreation of the Minister of Forestsin
1997. It consisted of seven pilot projectsin BC, several of whichwereforestry
co-operatives. Theministry isnot currently considering further applications,
but may do sointhe near future (Kelly Finck, forester at the Ministry of For-
ests, personal communication, 1999). Theterm of theselicensesisfiveyearsif
the agreement isprobationary or twenty fiveto ninety-nineyearsif itisalong-
term agreement (s. 43.3). Theareacovered under the agreement can be com-
prised of Crown land, Indian reserveland, and privateland. It givestheholder
theexclusiveright to harvest timber on Crown land within the agreement and
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may givetheholder theright to harvest, manage, and chargefeesfor botanical
forest products and other prescribed products. It also requiresthe holder to
pay stumpagefeesand providesfor cutting permitsto beissued.

Woodlot License (Forest Act Part 3 Division 8)

A woodlot licenseisalegal agreement between the Forest Service and the
licenseethat grantsthe exclusiveright to harvest Crown timber withintheli-
censearea. Inmost cases, thelicenseareaincludesprivateforest land —usually
adjacent or near to the Crown land portion—owned by thelicensee. Theright
to Crowntimber isgrantedinreturnfor thelicensee' sagreement to managethe
total licenseareaaccording to applicablelegidationand regulations. No other
rightsaregranted through awoodl ot license. Timber logged from privateland
isnot subject to stumpage. Thelicense holder can usethe privatelandina
woodlot licensefor other purposes, such aslivestock grazing or recreation,
provided they are compatiblewith thewoodlot licence management plan. In
order to qualify for awoodl ot licencethe gpplicant must beaCanadian citizen
or a permanent resident of Canada, who is 19 years of age or older, or an
Indian Band or acorporation other than asociety (s. 44(5)).

Themaximum Crown land portion of awoodlot licenseis400 hectareson the
coast and 600 hectaresin theinterior. Any amount of private land can be
included inthelicensearea.

Woodlot licenseareasare usually identified by the Forest Service. However,
individual s can a so proposethat aparce of Crown timber be made available
under awoodlot license. All areasbeing considered for awoodlot licenseare
evaluated based on the size, location, topography, forest make-up, ease of
access, the absence of forest pest problems, and other resourcevaues. Woodlot
licensesarevalidfor al5-year term and arereplaceable every fiveyearsfrom
thedate of issue.

Before any harvesting can begin on Crown or private land within awoodl ot
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licensearea, acutting permit must be obtained fromthedigtrict office. A cutting
permit grants authorisation to harvest trees on one or more cutblocks. An
gpplicationfor acutting permit must includetheresultsof an operationd cruise,
maps showing cutbl ocks and accessroads, proposed logging and silviculture
systems, and aharvest schedule. Aswell, provisionsof an approved silvicul-
ture prescription must beincorporated.

Miscellaneous Tenures

Road Permit —A road permit givesaperson theright to construct or modify a
road on Crown land to access Crown timber that the person has aright to
harvest, for example, under aforest license. Where Crown timber must be
harvested to construct or modify theroad, theroad permit may a so grant the
person theright to harvest thetimber. Stumpageispaid for timber harvested
under thispermit.

FreeUse Permit—Thispermit givesaperson theright to remove minor vol-
umesof Crowntimber at no chargefor certain reasons, including the cutting of
firewood for persona use or the use of timber to developaminera clam.

Licenseto Cut — Thislicenseisissued where aperson hasthelegal right to
occupy Crown land, but not to harvest thetimber fromthat land. Anexample
iswood harvested from aroad or hydro right-of-way. Stumpageispaid for
timber removed.

Christmas Tree Permit — This permit authorisesaperson to grow and harvest
Christmastreeson Crown land.

Withdl thelicenses, thereisarequirement that thetimber that isharvested from
Crown land and thewood residue produced from that timber must beusedin
British Columbiaor manufactured in BC into lumber, saw wood products,
shinglesor shakes, pulp, newspaper or print, sticks, or Christmastreesunless
an exemptionisgranted — s. 127 (Kelly Finck, forester at the Ministry of

Forests, personal communication, 1999).
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CONCLUSIONS

10.1 Summary
In summation, the main pointsof thispaper areasfollows:

Co-operativesdiffer fromaconventiona joint venture enterpriseinanumber of
ways. Co-opsaredemocrati cingtitutions predominantly owned and controlled
by their members and users. In contrast to acompany, where every share
usually representsavotefor itsowner, co-operatives are governed on aone
member, onevote basis. Surplus earningsfor co-operative membersarere-
garded as surplus paymentsto those who created it and are distributed either
through direct repayment or discounts of goodsand services. The members
can, and do, elect to put thismoney back into sharesin the co-operative, which
helpsthe capital position of the co-op. 1nacompany, common sharesrepre-
sent titlesof ownership and their valuesare usually speculative. For themem-
bers of aco-op, the membership shares are non-specul ative and refundable,
andinmost casestheyigldislimited. Co-operativesmust facethedisciplineof
meeting astrong bottom line and at the same time provide the best possible
serviceto their membersand communities (CCA, Website).

A vital part of co-operativesisalinkagewith their communities. Inthe caseof
forestry co-operdtives, thislinkagemeansthat thebusinessisfar morelikely to
use sustai nableforest practices and to combinetimber harvesting with other
compatibleindustriessuch aseco-tourism, mushroom harvesting, or val ue-added
ventures. The members of a co-operative are the owners and employees,
therefore, the co-op’ spracti ces often reflect the underlying val uesand needs of
itsmembership. Inaddition, these valuesare often those of the surrounding
community. Thisallowsthe decisionswith respect to thebusinesstotakeinto
cons deration any benefitsand repercussionsthat thelocal population may ex-
perience.
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10.2 Getting Sarted

If you areinterested in setting up aforestry co-operativethefollowing may
providearough guideline of theissuesthat you may face and the sequence of
eventsthat should take placefor theformation of aco-operative:

1. Hold ameeting of leading personsto discuss aneed that forming aco-
operativemight meet.

2. Holdan exploratory meeting of interested persons. Votewhether to con-
tinue. If affirmative, select asteering committeetoinvestigate possbilities
and survey themarket.

3. Conduct asurvey to determine co-operativefeasibility. Oneof themost
important aspects of asuccessful forestry co-operativeissecuring an ad-
equateland base. Thiswould requirethe co-operativeto either own or
purchase private land sufficient for itsneeds or to apply for and receive
either aTree Farm License or Community Forest Tenureunder the Forest
Act.

4. Holdasecond generd meeting to discussthe survey results. VVoteonwhether
to proceed.

5. Conduct amarket or supply and cost andysis. Relevant informationwould
be:

i. Isthereamarket for raw logs?

ii. Doestheco-operativeown or ahaveaccessto asawvmill?

iii. Istherethepossihility of an additional value added industry, such as
timber or items constructed from the timber such aslog homes or
furniture?

iv. Isthereamarket for additional products, such asedible mushrooms,
medicina herbs, florafor flord arrangements?

V. Istheland base adequate to sustain an eco-tourismindustry?

6. Holdathird general meeting to discusstheresults of the market or supply
and cost analysis. Vote on whether to proceed.

7. Conduct afinancia analysisand develop abusinessplan. A businessplan
sets out a co-op’sintended goods and services and outlines how much
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9.

10.

11.
12.

13.

14.
15.
16.
17.

money and other resources are needed to start aco-op. Businessplans

can help to answer important questions before a co-operative incorpo-

rates, such as.

I.  What will the co-operativedo?

ii. How much money will it need from share capital, loans, and other
sources?

ii. ~What typeof shareswill bemost beneficial? Should therebedifferent
classesof shares?

iv. What price should be placed on the shares?

v.  Howwill theco-operative sprofitsbedistributed?

Hold afourth general meeting to hear resultsof thefinancia analysis. Vote

onwhether to proceed. If affirmative, vote on whether the steering com-

mittee should remainintact or whether changes should be made.

Acquirecapita - develop aloan application package.

Formagroup of founding members. Each member must signtheincorpo-

ration documentsand purchase one or more sharesin the association.

Draw up necessary legal papersand incorporate.

Call ameeting of al potentia charter membersto adopt the bylaws. Elect

aboard of directors.

Call thefirst meeting of theboard of directorsand elect officers. Assign

responsi bilitiestoimplement the businessplan.

Conduct amembershipdrive.

Hireamanager

Acquirefecilities

Start up operations.
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APPENDICIES

Appendix 1. Case Sudies

CaseSudiesin Northern British Columbia
by Mann Vergan & CelineBerniard

Case Study 1: Touch Wood I ndustries Co-operative, Vanderhoof, BC

Dateof inter view: Thursday, March 6t 2000.
I nter viewee: Corey Ahlm, manager

Thecommunity of Vanderhoof islocated in Northern British Columbia. When
thelast spikeof therailroad wasdrivenin 1914, the Grand Trunk Pacific De-
velopment Company offered land for sale and thetown of Vanderhoof was
founded. Touch Wood Industries Co-operativeisaco-operative that manu-
factureswooden furniturefor the purposeof sdlingit to different retailers(and
toacertain extent, individuals). They asoleasetheir equipment and wood
shoptolocassothat they can buildtheir ownwooden products. Theinterview
was done with Corey Ahlm, the manager of the co-op (heis also the sole
employeeof the co-op—meaning heisa so theonly onewho buildsthese dif-
ferent products).

1. When did the co-operative emerge?

The co-op emerged in October 1998 (Board of Directors).

2. Why wasit formed?

Theco-op wasformed to give peoplein thistown better equipment and prod-

uctsfor themto beabletouse. Thecommunity could aso benefit from better
priced wood (cheaper than the competitors), especidly for pineand spruce. It
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wasalso formed to recyclewood, whichwould normally not beused. Findly,
theco-op wasperceived asagreat way to get the community involvedinanew
company (it required alarge participation of thecommunity).

3. Who werethe founders?

Thefounderswere: Keith Spencer; Sherley Moon; JuliusK omlos, TyroneYec.
They are also the members of the board of directors. There'sonly oneem-
ployee who a so happensto bethe manager of the co-op.

4. What network or networks were central to the founding of the co-
operative?

The manager had absolutely noidea.

5. Were there any special characteristics of the groups of people or
location in which the co-operative emerged that help to explain its
devel opment (e.g. anumber of c-operativesalready in existence, band
organisation already informed about co-operatives, etc.)?

No.

6. What kind of activities (business and social) did the co-operative
undertake in the beginning?

Themain activity in the beginning of the cooperative wasto make wooden
panels. Other activitiesinclude wooden clocks, drawers, racks, etc.

7. Have the activities changed since the co-operative has been in op-
eration?

No.
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8. What were the key issues confronting the co-operative in the early
stages?

The mainissue confronting the co-op in the beginning wasfinding funding—
community funding (50%) and thefedera government funding (50%).

9. What role did government play?

Thefederal government funded almost 50% of the co-op (very little money
camefromtheprovincid government).

10. What role, if any, was played by other co-operatives?

None.

11. How was funding secured?

Therewasadrivefor local peopleto buy sharesinthe co-operative (50% of
thefunding wasraised thisway). Secondly, the other 50% of thefunding was

secured by thegovernment.

12. How did the elected |eader ship of the co-operative learn about their
roles and responsibilities?

Thefounders of the co-op (the elected |eadership) learned about their roles
and responsbilitiescompletely ontheir own.

13. How did the managers and employees learn about their roles and
responsibilities?

TheManager (the only employee) learned hisrolesand responsibilitiesfrom
thefounders.
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14. What training programs would have been useful ?

Therearetwo thingsthat would have been useful: 1) Marketing training; and 2)
management training.

15. What are the positive attributes of the co-operative model as you
have experienced?

A positiveattributeisthat itisagreat way for loca peopleto take advantage of
products and technology availablein the co-operative.

16. What are the negative attributes?
Ingenerd peoplefrom thecommunity don't liketo hel p.

17. What general advice would you give to any group interested in de-
veloping a co-operative?

Beforeventuring in thiskind of business, the group must absol utely do alot of
research. Havealist of potential customersbefore starting toinvest timeand

money.

18. What kind of further assistance would you like to have from gov-
ernment?

There’sno need for further ass stancefrom the government (they have already
givenenough). Thegovernment should help small co-opsmarket their prod-
ucts. They should aso helpthemin thetraining and marketing of their manage-
ment (not enough helpin thissector).

19. What kind of further assistance would you like to have from the
sector?
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No assistance whatsoever.
End of the Interview:
At theend of theinterview, the manager expressed hisviews about the co-op:

. When they started the co-op their main goal wasto export goodsto
the United States, but no stepsweretaken to achievethisgoal. The
littlemarket they haveissoldly inthesurrounding area: Prince George,
Vanderhoof, and very littlebusinessin southern BC. They tried selling
their product to companieslike Costco but they weren't interested.
Thereisno salesperson whatsoever (nobody to find customers).

. M ost equipment was bought by the sharehol derswith grant and dona-
tionmoney.

. The co-op ownsthe building they areworking in and | easesthe land
surrounding it for $300/year.

. Theco-opispresently losing money (or asthe manager pointed out “in

thered”). There'sgtill abit of grant money, but if thingsdon't start to
pick up, they will haveto closedown infive months. Soon, alot of
people (from the community) that bought sharesin thisbusinessare
going to be asking about their investment.

. Themanager’sfina adviceisto havetheboard of directors participate
morein the decision-making process, including marketing the prod-
ucts.
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Case Study 2: Quesnel Hardwood Co-op, Quesnel, BC

Dateof interview: Friday, March 7" 2000.
I nter viewee: JamesWilson

Thecommunity of Quesnel islocated in Northern British Columbia. Discovery
of gold inthe surrounding areain the 1860s contributed to Quesnel’sgrowth.
Thecity isthe centre of apopular hunting and fishing region at thejunction of
the Fraser and Quesnd rivers. Lumber, pulp, and plywood manufacturing are
thecity’sprimary sourcesof income. Thiswasan excellent case study about a
forestry co-op. Thekey personinterviewed was JamesWilson (amember of
the Board of directors). We eventually got to speak to four out of the five
membersand the manager aswell. Quesnel Hardwood Co-op’smaingoal is
to buy birch treeson corporate |lands beforethey are clear cut. Big corpora-
tionsdon’ t want birch—too much work involved (too many employeesinstead
of machines). The co-opwantsto find the birch and takethetimeinanalysing
thewood. Itislessmechanical and createsmorejobs (it ismorelabor inten-
sive). Thereis, by far, lesswastein theforests: the co-op utilisesthetrees.

Thisseemstobeagresat initiativeandidea. Theonly concernwemight haveis
thefact that theremight beaconflict of interest: al membersof theboard have
abusinessthat directly benefitsfrom the co-op.

1. When did the co-operative emerge?

About ayear ago one of the present-day board membersdecided to start his
own business. He hadn’ t thought of establishing aco-op but instead acorpo-
ration. Eventually, without any experience or planning, the co-op emerged. At
first theremust have been at | east 18 peopleinvolvedin this project but now
there'sonly five. All of thesefive have businesses of their own (al private
entrepreneurs). Itall startedinthefall of 1998 when one member wentto a
seminar about co-operativesand thought it might beagood idea.
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2. Whywasit formed?

To get asmuch birch wood out of theforest asthey can. Thereasonissmple:
theMagjors (largeforestry corporations) clear cut theforestsand consider birch
to beintheir way (sothey cut it and throw it away). The co-op wantsto be
ableto get inthose corporateforestsbeforethey clear cut (eventually havethe
government to forcethe Mgjorsto do that). The co-op wasthought to bea
great way tolobby the government (they want the Ministry of Foreststotell the
majorsnot to throw the birch out and to instead utilisethe product).

Asagroup, the co-op could recognise wherethemoney isand whereit can be
made. Furthermore, now private land owners who want to dispose of their
birch can find acompany (the co-op) wherethey can go and sdll thisresource.

3. Who werethefounders?

Wes Porter was the first founder of the co-op and was at first the self-ap-
pointed chair. Steve Hebert wasthe onewho convinced everyoneto start a
real co-op. Another founder isDon Pugh. Today’sco-op membersare: Mar-
tin Hennigar; Brian Ped; JamesWilson; Wilf Bettcher; and Tim Foley. There's
also oneemployeein the company (Marvin Fox —who goesand finds some
trees; buys the wood for such and such a price and asks the board for ap-
prova). Inthenear futurethey will hireasecretary.

4. What network or networks were central to the founding of the co-
operative?

Themain network that was central to the founding of the co-operativeisthe
“Community Futures” (whichissponsored by the BC government and the Fed-
eral Human Resources). Thisgavethem the opportunity to have awealth of
information; anetwork of financing; and the opportunity to lease office space
within the Community Futurescentre.
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5. Were there any special characteristics of the groups of people or
location in which the co-operative emerged that help to explain its
development (e.g. a number of co-operatives already in existence,
band organisation already informed about co-operatives, etc.)?

The people who were involved in the co-op in the beginning are not there
anymore. Theonly special characterigtic that they canthink of isthe* Commu-
nity Futures,” which gavethemaininput and hasadirect link with both levelsof
government. Anexampleof their helpisthat at the beginning theco-opwasin
someone' sbasement; now they’ rein the Community Futuresbuilding (since
January 1%).

6. What kind of activities (business and social) did the co-operative
undertake in the beginning?

Inthe beginning the businessactivitieswere: buying privatewoodsfrom small
land ownersand trying to convincethe Mg orsto et them buy their birch trees,

7. Have the activities changed since the co-operative has been in op-
eration?

Yes. Thereisnow abetter business approach beforedivinginto anew activity/
project. Itisnow an established business of the Caribou.

. They now havean office.
. L oggersare now coming tothem.
. Buyersare now coming to them (from different parts of theworldin-

cluding: Japan, U.S., Europe, India). Through thecommunity futures
their birchissent around theworld.

. Buyersask thegovernment wherethey can buy birch andtheir co-op’s
name appearsonthelist.
. New businessactivitiesare going to belooked into, including selling

Popsiclesticks(madeout of birch).
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. Thereisnow more confidence and credibility for the co-op.

8. What were the key issues confronting the co-operative in the early
stages?

Themain barrierswerethelack of information and thelack of knowledgefrom
both the new membersand thegovernment (the provincial government doesn'’t
seem to understand how aforestry co-op actually works since most of them
canbefound out East). Beforeventuringinthiskind of business, theremust be
moreresearch doneincluding:

. Get someresearch money

. Find someresourcesto research the market

. Learn wherethe best placeisto send the product

. Find peoplewith someexperienceinthe co-opfield

Another major issuewas (and still is) thefact that all of the board members
havefull-timejobsand don’t havethetimethat isrequired to improvethe co-
op. All themembersthink it would have been very practical to have adocu-
ment or someoneto show them how to set up aco-op. Asalways, the hardest
issue confronting anew businessisfunding (especialy seed money). Theboard
believesthat aseed funding division from the government would have been
good. Intheir mind they believethat with thiskind of help alot more co-ops
would be establishedinthisprovince.

9. What role did government play?

Theroleof thegovernment wasfairly good. Unfortunately thegovernment tells
you it wantsto giveyou money but it doesn’t tell you how. They don’t broad-
cast enough information to the public. The government has hel ped the co-op
enormousdly withitsfinancing (agrant fromthe CEAF; and agrant fromthe
HRDC: about 50/50 respectively).
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The main problem with the government i sthe paperwork and the amount of
timeit takesto processany application. Thegovernment isvery receptiveonly
if the paperwork isfilled. Unfortunately, itisashamethey do not makeit easy
to understand and to find the proper funding.

[Steve Hilbert isthe key connection with the government for the co-op]
10. What role, if any, was played by other co-operatives?

None - absolutely no rolewhatsoever. The co-op had heard about two other
co-opsworking inthesamefield but they died. There'sarumor that the First
Nationsintheareawant to start aco-op. The co-op membersbelievethisisa
good thing becausethey will most likely help each other. They dso believethat
itisahuge market where other co-ops could thrive (including aspin-off effect).
For now the two groups (the co-op and the First nations) are mutually very
receptive and hopeto eventually work asateam.

11. How was funding secured?

No funding wasever secured (only through thegovernment: CEAFandHRDC).
Basicaly al the co-op membersinvested their own money.

12. How did the elected |eader ship of the co-operative learn about their
roles and responsibilities?

They learned their rolesand respons bilitieswith the hel p of government pam-
phlets. Thecondtitution wasdrafted by using ageneric examplefoundin oneof
those pamphlets (modified to meet their needs, of course). Another placewhere
they learned about their responsi bilitieswas during abusi nessworkshop spon-
sored by thegovernment.

13. How did the managers and employees learn about their roles and
responsibilities?
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Asthey went along. They didn’t know anything before and they |earned by
themsdlves.

14. What training programs would have been useful ?

Thereare many training programsthat would have been useful : workshop on
how co-opswork; anincreasein communication services, especially finding
other professionalsinthefield that know how aforest co-op works; Board
training would have been useful: how to have aproductive co-op meeting (with
aproductivetimeframe); how to keep minutes; how to passmotions; ... Some-
thing that woul d teach people on the proper format of running ameeting.

15. What are the positive attributes of the co-operative model as you
have experienced?

First and foremost it’sapotential new industry for Quesnel in marketsthat the
Majorswon'tlook at (for examplebirch stickssix feet long for Cdiforniagrape
growers). It givesagreat opportunity towork asagroup and asateam. Every
member of the co-op getsagrest learning experienceespecialy onissuesrel at-
ing to: co-ops; communications; government programs, new marketsfor ex-
port; ...

16. What are the negative attributes?

Most negative attributes haveto do with thelack of money. A handbook with
amodel co-op would benice: Itistoo expensiveto fly to Ontario and Eastern
Canadato see how forestry co-opswork. The problem isthat new co-ops
need thisinformation but can’t affordit.

17. What general advice would you give to any group interested in de-
veloping a co-oper ative?

They must do their homework. They must research their products, markets,
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and customers. Right from the start find out what each person/member can
contributeto the co-op (what product they can make; what trade and knowl-
edge, each member has,...). Itisimportant to be aware and accept agroup
attitude (your ideamight not be the best idea— you must accept that fact).
Alwayskeep inmind agroup attitude; can’t be selfish. Must awaysdo your
best not to have an angered member of the group especialy inasmall commu-
nity (bad rep meansbad name). Finaly every person must cometothetable
withwhat they can offer and after seewhat they can benefit.

18. What kind of further assistance would you like to have from gov-
ernment?

First and foremost, the paperwork must bedone alot smpler (especialy the
vocabulary andthelength). Secondly, thetimeto get answered must bespeedier:
it shouldn’t takeavery long timeto get answered back especidly for questions
that should take only couple of weeks (now it isstill aquestion of months).
Furthermore, once money hasbeen promisedit shouldn’t take such along time
toreceiveit (“if they say money iscoming, should respect their promisesand
these promises should be carried through™).

19. What kind of further assistance would you like to have from the
sector?

Eventualy something must bedoneto makeit easier to approachthe Mgjors
(“work with them not against them”). The Mgjorsshould accept and under-
stand the co-ops (for instance at thispoint and time, evenif theMgjors
accept toget rid of their birch, only their loggerswill beableto go get it).
Thereshould beanincrease of talksin the upper level betweentheMgors;
the Forestry Ministries, and the co-ops. Finally there must beareduction of
red-tape bureaucracy (Majors must become more co-operative).
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Casestudiesin Interior British Columbia
by TamaraVrecko

Case study 3 : Harrop-Procter Co-operative, West Kootenays, BC
Dateof interview: Thursday & Friday February 24 & 25, 2000.

Inter viewees. RamonaFaust, Karen Kane-Directorsand additional contri-
butionsfrom Harrop-Proctor volunteers, co-coordinators, and community resi-
dents.

The community of Harrop-Procter isin the southern Interior of British
Columbiasituated al ong the southern shore of West K ootenay |ake, accessible
only by ferry and surrounded by pristineforestsand aProvincia Park. The
community isone of the ol dest settlementsby European settlersin BC and yet
remainsoneof thelast intact watershedsin the Southern ColumbiaMountains.
The co-operdtiveisthefirst eco-system based community forest licensein Brit-
ish Columbia. The co-op’'smandateisto promote eco-based forestry planning
whichisamethod of eval uating theland basethat respectsthewater, wildlife
and ecologically sengitivefeaturesof theland while promoting economic possi-
bilities. Harrop Proctor Co-operativefocuseson selectivelogging, va ue-added
manufacturing, eco-tourism opportunities, agro-forestry, and botanical forest
productswhileincreasingloca employment and community stability.

1. When did the co-operative emerge?

TheHarrop-Procter Community Co-operativewasincorporated March 17,1999
andtheir firs AGM washeld in September withinitidly sixty members.

2. Why was it formed?
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In 1995 the BC government designated aclassA park adjacent to the Harrop-
Procter community but did not includethecommunity’ swatershedswherethe
majority of thetown derivestheir drinking water. The areawasdesignated
specia management and the community was concerned that timber harvesting
would begin by companies not concerned with theimportance of thewater-
sheds nor with the biodiversity and heritage of thearea. Consequently the
community formed the Harrop-Proctor Watershed Protection Society. Ina
few yearstheforest areabecame part of the Ministry of Forests Small Busi-
ness Forest enterprise program. The community recogni sed the opportunity to
havemoreinput and decision-making ability for their forestsand they submitted
aproposal for acommunity forest license.

3. Who werethe founders?

Thefounderswere the original members of the Harrop-Proctor Watershed
Protection Society under the directorship of Rami Rothkop and RamonaFaust.
However, thisstill doesnot giveafull picture of theimportance of the co-op
withinthe community. Over 60% of the community gave support and hel ped
establish the co-operativefromitsinitial beginnings.

4. What network or networks were central to the founding of the co-
operative?

The co-operative used sources and information from other co-operatives, par-
ticularly the Denman Idand Co-operative websitewhich haslisted their state-
ment of incorporation and haslinksto various other organi sationsand co-ops.

5. Were there any special characteristics of the groups of people or
location in which the co-operative emerged that help to explain its
development (e.g. a number of co-operatives already in existence,
band organisation already informed about co-operatives, etc.)?
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Yes, the Watershed Protection Society wasthe catalyst for the devel opment of
the co-operative whereby the soci ety recognised the need to devel op and ex-
pand itsbus nessinitiativesthrough the devel opment of the co-operative. Mem-
bersand volunteersfrom the society helped build the co-op and continue as
active memberswithin both organisations. 1n addition, the Kootenay areahas
along tradition of co-ops such asthe K ootenay co-op with over 4,000 mem-
bersin Nelson.

6. What kind of activities (business and social) did the co-operative
undertake in the beginning?

The co-op wasvery activein getting the entire community invol ved to promote
the social and business benefits of the co-op. Memberswent door to door to
get feedback, and numeroustown and small group meetingswereheld. Public
participation and involvement weredeemed crucial. Theinitial businessactivi-
tieswerefocused on raising the necessary capital for the group by offering
varioustinctures, herbal teablends, and dried culinary and medicinal herbs.

7. Have the activities changed since the co-operative has been in op-
eration?

Yes. Theco-op hasexpandedinlinewithitsorigina proposa andisbeginning
thisyear on selectivelogging, agro forestry, and botanical forest products. In
addition, the co-op has progressed into the devel opment of eco-tourism and
hasalready built atrail with varioussitesand anew bridgewithintheforest.
Moreover, the co-op plansto expand aloca sawmill to provide customised
and eco-certified wood for val ue-added operations.

The co-op has aready begun negotiations and tentative plans have already
been established with two local colleges, including the Kootenay school of
Arts and the Selkirk Wood Design