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Environmental Tribunals in British Columbia
Discussion Paper: Questions for Discussion

We greatly appreciate your time, consideration and input to this project.  Our intent is to publish a Final Report with recommendations in early 2010 after carefully considering the comments and input we receive from you.  We will also be interviewing a cross-section of people who have been engaged in processes before the tribunals mentioned in this Discussion Paper.  If you would like to be interviewed about your experience before these tribunals, please let us know via the contact information provided below.

The deadline for your comments and submissions is December 31, 2009.  

We will accept them in any form you are willing to provide them, but would appreciate receiving them electronically in this MS Word file.  Please indicate whether you are willing to be identified or have your comments quoted in our Final Report.  In terms of protecting your anonymity, any publication related to this research will not attribute any comments received to any participants without consent. At most, we may attribute comments to a general class of participants (such as counsel for parties, tribunal members, unrepresented citizen appellants, etc.). If you have any particular concerns or needs concerning anonymity, please make them known to us.

If you have any questions please feel free to contact us at:

Environmental Law Centre

Murray and Anne Fraser Building

University of Victoria

PO Box 2400 STN CSC

Victoria, BC V8W 3H7

Phone: (250) 721–8188

Fax: (250) 721–8146

Email: elc@uvic.ca; Web: www.elc.uvic.ca 
1. Does the current configuration of tribunals meet British Columbia’s needs when it comes to providing accountability for environmental decisions?

2. Is there any merit in combining or consolidating tribunal mandates?  For example, if the membership of the Environmental Appeal Board is the same as the Forest Appeals Commission and Oil and Gas Appeal Tribunal, is there any merit to consolidating these into one tribunal with consistent rules and procedures?  Or, is a multiplicity of tribunals preferred to provide specialized expertise for each field of regulation?
3. What sorts of decisions ought to be potentially subject to review by our administrative tribunals?  

4. How should the aims and purposes of administrative justice be reflected in environmental tribunal mandates?  

5. Should certain decisions respecting environmental assessment, land use, protected areas, wildlife and local government planning be appealable to tribunals?

6. Does the current mix of tribunal mandates adequately reflect the environmental impacts of various resource extraction and human activities on public land?

7. Is there a need to reconsider environmental tribunal mandates in the current regulatory environment of fewer approvals, reduced civil service, increased reliance on independent professionals and results-based management?  If so, how?

8. Does it make sense for the terms and conditions of pollution permits to be reviewable by the EAB only at the first instance of issuance or amendment?  

9. Should affected parties be able to access environmental tribunals when environmental problems arise, rather than just within 30 days of an initial permitting decision?

10. Should affected parties be able to access environmental tribunals over the refusal to exercise a statutory power to protect the environment?

11. Is there merit in an independent body, such as the Forest Practices Board, having investigative and auditing powers that extend to other resource industries or activities that impact the environment?

12. Is there a need for greater consistency among tribunal mandates?  For example, does it make sense that some decisions, such as approvals under the Environmental Management Act and Water Act, are appealable if they are made by a Ministry of Environment official but not if they are made by the Oil and Gas Commission or an independent professional on whom the statute has conferred authority?

13. Do BC’s environmental tribunals have a mandate to consider the public interest in environmental protection?  If not, should such a mandate be provided in the tribunals’ enabling legislation?

14. What type of substantive and procedural components might be included in a public interest mandate?

15. Do the current standing rules adequately extend accountability for environmental decisions to those most likely to be impacted by regulated activities?

16. Is there merit in a more consistent set of principles applying to standing?  If so, what should those principles be?

17. Should environmental tribunals have greater discretion to grant public interest standing?  How would that work

18. Should individual citizens and public interest groups be able to recover costs for their participation in tribunal proceedings?  If so, in what circumstances?

19. Should there be a mechanism that allows costs to be addressed before the end of a hearing so that they can avoid taking large financial risks and participate in a meaningful way?  How could this be achieved? 

20. How could this type of participation be funded?  Who should pay?  Should it be left to the discretion of the tribunals?  Could a fund be established from fees attached to permits, water rentals, stumpage or other fees?  If so, who should administer it?

21. Are there other creative ways to address this need?  For example, could the environmental tribunal system have an independent “duty counsel” available to citizen participants, as does our provincial court system?

22. Do BC’s environmental tribunals have an adequate mandate to adjudicate environmental disputes?  Does that process function well, and does it meet the goals of providing effective and affordable administrative justice for environmental decisions?  Have any succumbed to “judicialization” and become overly legalistic?

23. Do BC’s environmental tribunals have adequate powers of inquiry and investigation?  If so, are they adequately utilized?  If not, what powers should each of the tribunals have to effectively carry out their mandate?

24. Do BC’s environmental tribunals have adequate authority to carry out non-adversarial dispute resolution such as mediation?  If so, are they adequately utilized?  If not, do you have specific suggestions for how ADR could be incorporated into tribunal mandates and procedures?

25. Who should undertake ADR approaches such as mediation:  tribunals themselves, independent mediators, government agencies?

26. Should there be greater legislative authority for ADR?  Should s.11(2)(b) of the Administrative Tribunals Act have broader application to environmental tribunals?

27. Do you have any concerns or comments about the appointment process for environmental tribunals?

28. Does the current merits-based appointment process adequately address issues such as conflict of interest and ensure the integrity of the tribunal system?

29. Are the current fixed-term appointments pragmatic or problematic?  Should BC consider making appointments with tenure similar to judges?

30. Should BC consider making full-time appointments to tribunals?

31. Are there any rules, practices or procedures of other jurisdictions that could or should be adopted by BC’s environmental tribunals?

32. Should BC consider broader reforms such as establishing an environmental court?  What would that look like?

33. Finally, are there any questions we should have asked in this Discussion Paper but did not?  Are there any issues we should have addressed?

� We note that some of the Board’s auditors maintain certified environmental auditor (CEA) qualifications and are already qualified to audit more than forest practices, and in fact do on occasion (see the �HYPERLINK "http://www.alc.gov.bc.ca/delegation/ALC-OGC/Final%20OGC%20-%20ALC%20Audit%20Report%20-%20March%202009.pdf"�FPB audit� of the Oil and Gas Commission’s compliance with its delegated authority under the Agricultural Land Commission Act). 
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